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BANK LIABLE TO HOLDER OF CHECK ACTING ON 
CASHIER’S STATEMENT THAT CHECK WAS GOOD 


In a recent case, Citizen’s Bank of Headrick v. Singer, 234 Pac. 
Rep. 708, the Supreme Court of Oklahoma, held that a bank was liable 
to the holder of a dishonored check who parted with the considera- 
tion for the check only when he was assured by the cashier of the 
bank that the check was good and would be paid upon presentation. 
The check in question was drawn on the defendant bank by Byrum, 
a depositor of- the bank, who was engaged in the business of buying 
and selling cattle. It was delivered to the plaintiff, Singer, in pay- 
ment of the purchase price of twenty-five head of cattle. 

Before delivering the cattle to Byrum the plaintiff telephoned to 
Wooldridge, the cashier of the defendant bank, and told him that he had 
sold twenty-five head of cattle for $830, and had received Byrum’s 
check in payment therefor, but that he would not turn over the cattle 
to Byrum until he was assured that the check would be paid when 
presented. In the course of the conversation the cashier told the plain- 
tiff that Byrum was a customer of the bank; that the check was good, 
and would be paid upon presentation; and that it was perfectly safe 
to deliver the cattle to Byrum. 

The plaintiff, acting upon the cashier’s statement, delivered the 
cattle to Byrum. The latter immediately sold them. He received in 
payment for them a check which he deposited in the defendant bank. 
The plaintiff deposited in his bank the check received from Byrum. 
In due course it was presented to the defendant bank for payment, and 
payment was refused for want of funds. 

It appeared that Byrum had been a customer of the defendant bank 
for some time, and that it had been his practice to buy cattle in small 
lots, giving his check in payment therefor, and to sell the cattle im- 
mediately and deposit the proceeds in the defendant bank. Prior to 
the transaction between the plaintiff and Byrum all Byrum’s checks 
had been paid upon presentation. It further appeared that at the 
time of the conversation between the plaintiff and the defendant’s 
cashier, Byrum’s account was overdrawn and that when Byrum de- 
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posited the check received from the sale of the cattle the bank applied 
the greater portion of it toward discharging his indebtedness to the 
bank. About that time Byrum became wholly insolvent and disappeared. 

This action was based on the theory that Byrum and the bank, in 
dealing with the money realized from the sale of the cattle delivered 
by the plaintiff to Byrum, had acted in furtherance of a plan to defraud 
the plaintiff. The trial resulted in a judgment for the plaintiff for 
the amount of the check with interest. The defendant bank appealed. 
It contended that the evidence was insufficient to establish fraud on 
the part of the bank, and that therefore the judgment should have 
been for the defendant. The court held, however, that the evidence was 
sufficient to sustain the jury’s verdict for the plaintiff, and consequently 
there was no ground for reversing the judgment. In affirming the 
judgment the court said: 

‘‘Appellant (defendant) discusses at great length its contention to 
the effect that the evidence is insufficient to establish fraud and deceit 
on the part of the bank in this transaction, but from an examination 
of the entire record, it is evident that the appellee (plaintiff), Singer, 
and Mr. Wooldridge, managing officer of the appellant bank, had a 
conversation substantially as alleged by the appellee, wherein he was 
told that the check was good, and led to believe that it would be paid 
by the officer of the bank. It is also apparent that a major portion, at 
least, of the check representing the proceeds of the sale of the cattle 
by Byrum, the giver of the original check, was used by the bank for 
the purpose of liquidating the indebtedness of Byrum to the bank, 
and it is also clear that the bank had knowledge, sufficient to place it 
on notice, that the deposit placed to the credit of Byrum was the pro- 
ceeds of the Singer cattle, and we are inclined to the opinion that the 
evidence is sufficient to sustain the verdict of the jury.’’ 


REE ERE 


COLLECTION OF CHECKS AFTER COLLECTING BANK 
CLOSED BY COMMISSIONER OF BANKS 


In a recent case it was held that where a trust company was the 
agent of depositors for the collection of checks drawn on other banks, 
the agency came to an end when the commissioner of banks took charge 
of the trust company’s affairs, and that the commissioner held the 
proceeds of checks thereafter collected for the benefit of the true owners, 
if such proceeds could be traced into any particular fund. It was 
further held, however, that the owners of the checks were not entitled 
to priority in payment of their claims against the trust company because 
they were unable to trace the proceeds of the checks into any particular 
fund. The case so holding is Salem Elevator Works, Inc., v. Commis- 
sioner of Banks, Fraser v. Commissioner of Banks, 148 N. E. Rep. 220, 
a decision of the Supreme Judicial Court of Massachusetts. 





THE BANKING LAW JOURNAL 577 


It appeared that on September 24, 1920, the Salem Elevator Works, 
Inc., a depositor of the Cosmopolitan Trust Company of Boston, Mass., 
mailed to the trust company a check drawn on another Boston bank. 
The check was received by the trust company on the following morn- 
ing. As the trust company cleared all its checks through the National 
Union Bank of Boston, the check in question was indorsed to the order 
of the National Union Bank and sent with other checks to that bank 
for clearing. The check was collected by the National Union Bank 
after the commissioner of banks took possession of the trust company’s 
property and business. 

On September 24th the trust company received two checks from 
another depositor, Edgar B. Fraser, and deposited them in its general 
account with the National Union Bank. That bank collected them from 
the drawee after the commissioner of banks had taken charge of the 
trust company’s affairs. 

Subsequently the Salem Elevator Works, Ine., and Fraser brought 
an action against the commissioner of banks to restrain him from paying 
any claims against the trust company until the plaintiffs’ claims, based 
upon the checks deposited by them with the trust company, had been 
disposed of. 

It appeared that the trust company issued to each of its general 
banking depositors a pass book upon which was printed a statement 
that the trust company, ‘‘in collecting notes and drafts received from 
its customers, whether the same be placed to their credit or not, acts 
only as their agent,’’ and a notice to depositors that checks were entered 
in their accounts subject to payment. It also appeared that the trust 
company did not permit depositors to draw against checks until they 
had been collected from the drawees. 

The court held that where checks are not finally credited to the 
account of the customer until collected, and the customer cannot draw 
against checks until collected, and checks are entered in the accounts 
of customers subject to payment, the bank acts only as the agent of the 
customer, and the relation of debtor and creditor does not arise until 
the check has been collected. In view of this holding the trust company 
was only the agent of its customers to collect the checks in question. 
The court further held that the agency to collect the checks came to 
an end when the commissioner took possession of the trust company’s 
business and closed its doors, and that the commissioner held the 
proceeds of the check for the benefit of the true owners, provided such 
proceeds could be traced into any particular fund. It appeared, how- 
ever, that the proceeds of the checks went into the general assets of the 
trust company, and could not be traced into a particular fund. For 
this reason the plaintiffs were not entitled to a preference in the pay- 
ment of their claims, and had no rights superior to those of general 
creditors. In its opinion the court said in part: 
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‘‘The relation between the depositor plaintiffs and the trust com- 
pany was not that of debtor and creditor, but that of principal and 
agent, until after the checks were actually collected. The trust company 
became the agent of the plaintiffs for the collection of the checks. The 
relation of debtor and creditor did not arise until the checks were 
collected and finally credited to the depositor. 

‘‘It was an implied condition of that contract of principal and 
agent that the trust company should continue to do its ordinary business 
of banking according to custom. When the commissioner of banks took 
possession of the property and business of the Cosmopolitan Trust 
Company, he closed its doors and caused it to cease to do business in 
the usual course. He did not continue the banking business of the 
trust company in all its branches. It is unnecessary to consider ques- 
tions which might have arisen in that event. 

‘‘The same principle applies under these circumstances as has been 
applied to national banks in a similar situation. It is not practicable to 
establish any sound distinction based on the somewhat differing powers 
of the Comptroller of the Currency in liquidating a national bank and 
those of the commissioner of banks in liquidating trust companies. It is 
equally implied in one instance as in the other that the banking agent 
for collection of checks shall continue to do business in the customary 
way in order that the agency may continue. If it ceases to do so, the 
agency to collect the check, to appropriate the proceeds to itself and to 
substitute for the money its own liability as for a debt, has come to an 
end. Manufacturers’ National Bank v. Continental Bank, 148 Mass. 
553, 20 N. E. 193, 2 L. R. A. 699, 12 Am. St. Rep. 598. It was con- 
ceded in Hecker-Jones-Jewell Milling Co. v. Cosmopolitan Trust Co., 
242 Mass. 181, 184, 136 N. E. 333, 24 A. L. R. 1148, that, the trust com- 
pany was the agent for the collection of the check. 

‘*The agency of the trust company to collect the checks having come 
to an end when the commissioner of banks took possession of its prop- 
erty and business and closed its doors, the commissioner in receiving 
the money proceeds of the checks, provided they can be traced into any 
particular fund, holds them for the benefit of the true owner. The de- 
positors can follow the proceeds of their checks wherever they can find 
them, in the absence of superior rights. In re Jarmulowsky (D. C.) 
243 F. 632; affirmed, 249 F. 319, 161 C. C. A. 327, L. R. A. 1918E, 634; 
Beal v. Somerville, 50 F. 647, 1 C. C. A. 598, 17 L. R. A. 291. 

‘*Other facts beyond the revocation of the agency to collect must be 
established before the plaintiffs can prevail. The plaintiffs must be 
able to trace their property into some particular fund before they can 
reclaim it or gain a priority over general creditors in the event of the 
insolvency of the trust company.’’ 


REEEEREG 


BANK PERMITTING AGENT TO DEPOSIT AND WITHDRAW 
PRINCIPAL’S FUNDS LIABLE TO LATTER 

That a bank which permits an agent to deposit to his own credit 

funds which the bank knows to belong, not to the agent, but to his 

principal, and to withdraw the funds on his individual check is liable 
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to the principal if the agent embezzles the funds, unless he acted within 
the apparent scope of his authority or the principal permitted him so to 
act or ratified his acts, is the rule stated in Oklahoma State Bank v. 
Galion Iron Works and Manufacturing Co., 4 Fed. Rep. (2d) 337, a 
recent decision of the United States Circuit Court of Appeals. The 
facts in that case were as follows: 

The plaintiff company, a manufacturer of road building machinery 
having its principal office in Galion, Ohio, maintained another office in 
Enid, Okla., for the purpose of selling road machinery. Its sales man- 
ager in Enid was C. J. Boyd. 

The plaintiff sold its machinery to township boards and boards of 
county commissioners in the state of Oklahoma. The machinery pur- 
chased by the county commissioners was paid for by the issuance of 
county warrants on the county treasurers, and machinery bought by 
townships was paid for by warrants on the township treasurers. Boyd, 
upon receiving these warrants, was required to transmit them to the 
home office at Galion, so that the company might collect them. 

Boyd indorsed a number of the warrants in the name of the com- 
pany, discounted them with the Oklahoma State Bank, the defendant, 
and had the proceeds placed to his individual credit. He later drew 
out the funds so deposited on his personal checks, and appropriated 
the money to his own use. Subsequently the plaintiff, alleging that 
Boyd, in doing these things, acted without its authority or knowledge, 
brought this action to recover from the defendant the amount of the 
money misappropriated by him. 

The defendant contended that Boyd had apparent authority to in- 
dorse the warrants in the plaintiff’s name, and have the proceeds placed 
to his individual credit; that his dealings with the bank were known 
to the plaintiff for more than two years, but the plaintiff never objected 
to them nor gave notice to the bank that Boyd had no authority to in- 
dorse the warrants and deposit the proceeds to his own credit; and 
that, by reason of these facts, the plaintiff was estopped from question- 
ing the acts of Boyd or the defendant with regard to the warrants. 

There was no evidence that the plaintiff had actual knowledge of 
Boyd’s dealings with the defendant, and very little evidence from which 
it could be inferred that the plaintiff had implied knowledge of those 
dealings. Certain correspondence between the plaintiff and the de- 
fendant was introduced in evidence, and in the opinion of the court, 
this established that the plaintiff at no time had any knowledge, either 
actual or implied, that Boyd was permitted by the bank to deposit the 
proceeds of warrants belonging to the plaintiff to his individual ac- 
count, and withdraw the money for any purpose he wished. The cor- 
respondence showed that the plaintiff refused to deposit the warrants 
with the defendant. It was after this refusal that the defendant per- 
mitted the plaintiff’s funds to be deposited and withdrawn by Boyd. 
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The court held that in view of the evidence the plaintiff could not 
be estopped from asserting its claim against the defendant. In affirm- 
ing a judgment for the plaintiff the court said in part: 


“That an agent may not deposit funds collected by him 
for his principal with a bank to his own individual credit, 
and draw them for his own personal and private use, in the 
absence of authority from his principal is well settled, and when 
a bank with knowledge that its funds belong to the principal 
and not the agent, which was apparent from the face of the warrants, 
permits him to do so, it is liable to the principal for the moneys, thus 
deposited and withdrawn by the agent on his individual check and by 
him converted to his own use, and embezzled, unless the agent acted 
within the apparent scope of his authority, which is not claimed, or the 
principal, with knowledge of the acts of the agent permits him to do so, 
or ratifies his acts.’’ 


RREREREA 


PROBATE OF WILL DENIED BECAUSE OF FAILURE TO 
COMPLY WITH STATUTORY REQUIREMENTS 
IN EXECUTION THEREOF 


In executing a will it is necessary to comply with the statutory re- 
quirements with regard to the making of wills. If this is not done the 
will is very likely to be held invalid and denied admission to probate. 
The importance of strict compliance with statutory requirements is 
shown by a recent decision of the Supreme Court of Wisconsin. The 
ease is in re Foxen’s Will, Foxen v. Anderson, 203 N. W. Rep. 328. 

In the case in question it appeared that after the death of Jacob O. 
Foxen an attempt was made to probate his will. The will had been 
executed three years before Foxen’s death. It had been witnessed by 
persons in full possession of their mental faculties, who had had friendly 
relations with Foxen for many years. In the course of the proceedings 
for probate of the will the witnesses were called upon to testify. Each 
of them testified that the will was attested and subscribed by him in 
the presence of the testator alone. As only three years had passed since 
the execution of the will, each of the witnesses possessed a vivid 
recollection of what had transpired when the will was attested. 

The testimony of the witnesses clearly showed that there had been a 
failure to comply with a provision of section 2282 of the Revised 
Statutes of Wisconsin, which requires the attesting witnesses to sub- 
scribe their names not only in the presence of the testator, but in the 
presence of each other. Because of this failure to meet the statutory 
requirements, the court refused to admit the will to probate. 

Upon appeal the judgment denying admission of the will to probate 
was affirmed, even though it was shown that the will contained an at- 
testation clause which stated that the witnesses signed in the presence of 
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each other. It was argued that the presumption of regularity arising 
from a proper attestation clause was not overcome by the testimony of 
the subscribing witnesses. It was held that while it is true that a 
proper attestation clause gives rise to a presumption of regularity in the 
execution of the will, such presumption may be overcome by the evi- 
dence. In the present case the evidence of witnesses who had a clear 
recollection of what they did when they witnessed the will was con- 
trary to the presumption that all of the shatutory requirements had been 
complied with, and was sufficient to overcome that presumption. In so 
holding the court said: 


‘“‘Where attesting witnesses are old and feeble, or where their 
memories are impaired, or where their recollection is indefinite and un- 
certain, and where the time intervening between the execution of the 
will and the time when the will is offered for probate is so great as to 
leave in the minds of the witnesses only vague and indefinite impres- 
sions, it has been held that the presumption of regularity arising out of 
a proper attestation clause has not been overcome. Such, however, is 
not the situation presented on this appeal, and the trial court therefore 
rightly came to the conclusion that the subscribing witnesses were not 
together present at the attempted execution of the will. The court 
decided the issue as one of fact, and such finding is amply supported by 
credible evidence, and is not contrary to the preponderance of the 
evidence.”’ 


ERE 


LESSOR OF SAFE DEPOSIT BOX REQUIRED TO PROVE LOSS 
NOT DUE TO NEGLIGENCE 


When, in an action by the lessee of a safe deposit box to recover for 
the loss of valuables removed from the box while under the absolute 
control of the lessor, the plaintiff shows the loss of the valuables, the 
lessor has the burden of proving that the loss was not caused by any 
fault or negligence on his part. The Supreme Court of Washington 
has so held in the case of McDonald v. Wm. D. Perkins & Co., 234 Pace. 
Rep. 456. 

The plaintiff in that case leased a safe deposit box from Wm. D. 
Perkins & Co., the defendant. The box was one of a number of boxes 
located in a vault, which could be entered only through the defendant’s 
office, and only with the knowledge and consent of the defendant. Each 
box had a lock which could be opened only by the use of two keys, one 
of which was in the lessee’s possession, and the other in the possession 
of the defendant. In each box was a removable receptacle designed to 
hold the things which the lessee desired to keep in the box. 

Whenever a lessee desired to open his box an attendant entered the 
vault. with him and inserted a key in the lock of the box. The box 
could then be opened by means of the key in the lessee’s possession. 
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The lessee then removed the receptacle from the box, and, if he wished, 
he could take it to one of the booths provided for the convenience of 
lessees. These booths had doors which locked automatically when any- 
one entered or left them. This enabled the attendants to examine each 
booth after a lessee left it so that anything left in the booth by the lessee 
might be found before another lessee entered. 

From the plaintiff’s testimony it appeared that on August 22, 1923, 
he had in his box gold coin of the value of $3,400, currency of the value 
of $1,170, and a Liberty Bond of the value of $100. On the morning 
of that day he went to the box in order to take from it $200. He entered 
the vault and handed two duplicate keys to the attendant. The keys 
were on an ordinary key ring. The attendant unlocked the box in the 
plaintiff’s presence, and took from it the receptacle, which he handed to 
the plaintiff. The plaintiff carried the receptacle to a booth, removed 
$200 from it, replaced the remainder of the currency in the receptacle 
and handed it to the attendant. The attendant in his presence placed 
the receptacle in the box, locked the box, and handed the keys to the 
plaintiff. The plaintiff then left the building. 

Shortly after leaving the building the plaintiff discovered that he 
had left a pencil in the booth. He returned to the vault and told the 
attendant about it. The attendant went to the booth, procured the 
pencil, and gave it to the plaintiff. 

In the afternoon the plaintiff again went to the defendant’s place 
of business for the purpose of obtaining another $100. Upon opening 
his receptacle he found that the currency was missing, although the 
gold and Liberty Bond were still there. He called attention to the 
loss, and a search was made in the booth occupied by him in the morn- 
ing, and the surroundings, but the currency was not found. He dis- 
covered later that there was only one of the box keys on his key ring. 

The plaintiff demanded that the defendant pay him the amount of 
the lost currency, but the defendant, refusing to admit its liability for 
the loss, refused to make the payment. Thereupon the plaintiff brought 
this action to recover for his loss. 

The trial court instructed the jury that if the plaintiff had proved 
the loss of the currency by a preponderance of the evidence they should 
return a verdict in his favor unless the defendant had shown by a pre- 
ponderance of the evidence that the currency was removed from the box 
without any fault or negligence on the part of the defendant, or its 
agents or servants who were in charge of the vault. The jury returned 
a verdict for the plaintiff. From the judgment entered in accordance 
therewith the defendant appealed. 

One of the defendant’s contentions on appeal was that the court’s 
instruction to the jury was erroneous. The defendant admitted that 
the instruction would have been correct had the case involved the loss 
of property while in the possession of an ordinary bailee, but argued 
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that the relation between a proprietor of a safe deposit vault and its 
lessee was not the relation of bailor and bailee in the ordinary legal 
sense of that relation. The court held, however, that the lessor should 
be held to the same degree of care to which an ordinary bailee for hire 
is held, and that the rules obtaining between the ordinary bailor and 
bailee should be applied. The court therefore affirmed the judgment, 
and in so doing said: 


‘‘But we think it unnecessary to define the precise legal relationship 
between the parties. In a sense it is that of a bailment for hire. While 
the lessor of the box may not know what the lessee may deposit in the 
box, he does know that valuables of some sort are deposited therein. In- 
deed, the very purpose of maintaining the place is to furnish a safe 
place for the deposit of valuables. The place itself is always under the 
part control of the lessor, and at certain times it is under its sole and 
absolute control. This latter condition obtains at all times when the 
lessee is not at the box, and it would seem that at such times the lessor 
should be held to that degree of care which an ordinary bailee for hire 
is held, and that the rules obtaining between the ordinary bailor and 
bailee should have application. It is our opinion that they do apply, 
and that the lessor of such a box has the same burdens cast upon him to 
explain the disappéarance of valuables from the box which disappear at 
the time the box is under its absolute control that a bailee has to explain 
the disappearance of property left in its possession in the more ordinary 
case of bailment. 

‘‘The authorities are not agreed upon the question who has the 
burden of proof of explaining the disappearance of property from the 
possession of a bailee. The better rule, we think, is that adopted by the 
trial court. The rule has its foundation in necessity; a bailee having 
exclusive possession of property has also the exclusive means of knowing 
what becomes of it. In fact, he is the only one who can know and, having 
the exclusive means of knowledge, it is imposing upon him no undue 
hardship to require him to explain.”’ 


RRR ERR 


EXECUTORS DISTRIBUTING STOCK ENTITLED TO REASON- 

ABLE COMPENSATION 

An interesting question concerning the compensation which the 
executors of a decedent’s estate were entitled to receive for administer- 
ing the estate was presented in the case of Jones v. Virginia Trust Co., 
128 8S. E. Rep. 533, a recent decision of the Supreme Court of Appeals 
of Virginia. The estate in question consisted of cash amounting to 
$56,471.42, bonds and stocks, including 950 shares of Riverside and Dan 
River Cotton Mills stock. These 950 shares were bequeathed to several 
legatees. After paying the indebtedness of the estate and paying certain 
pecuniary legacies, the executors distributed the 950 shares of stock 
in kind to the legatees entitled thereto. 
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The commissioner appointed to settle the executors’ account allowed 
the executors 5 per cent. commissions on the $56,471.42 paid out by them, 
and also on the appraised value of the stock distributed. The residuary 
legatees, complaining that the 5 per cent. commissions on the value of 
the stock were excessive, brought this action to surcharge and falsify 
the account of the executors. 

In Virginia the right of executors to receive compensation for ad- 
ministering estates is governed by section 5425 of the Code of 1919, 
which reads as follows: 


‘‘The commissioner, in stating and settling the account, shall allow 
the fiduciary any reasonable expenses incurred by him as such; and 
also, except in cases in which it is otherwise provided, a reasonable com- 
pensation, in the form of a commission (on receipts), or otherwise.”’ 


A commission of 5 per cent. upon receipts has usually been re- 
garded by the Virginia courts as the measure of compensation, except 
under special circumstances making it advisable to increase or decrease 
the compensation. In this case, however, the court finding nothing to 
show that 5 per cent. commissions on the appraised value of the stock 
distributed would be a reasonable compensation for the services ren- 
dered by the executors in connection with the receipt and distribution 
of the shares of stock, reversed a decree for the defendants in so far as 
it allowed such commissions, but affirmed so much of the decree as 
allowed 5 per cent. commissions on $56,471.42. The court said in part: 


‘‘TInasmuch as the statute fails to lay down a hard and fast rule, we 
are of the opinion that the court should not doso. To us, a fair construc- 
tion of the statute seems to be that, if the fiduciary sells property, of 
whatever kind, he is generally entitled to commission of 5 per cent. on 
the receipts. If he has the right to sell, but those entitled to the proceeds 
of sale prefer to take the property in kind, then he is generally entitled 
to receive 5 per cent. commission upon the appraised value of the prop- 
erty. If he is not entitled to sell the property, but must deliver in kind 
(except in the case of a specific legacy), he is only entitled to a reason- 
able compensation to be fixed by the commissioner, or court, upon the 
proper proof of the expense incurred, the risk taken and the services 
ar in connection with the property so delivered to those entitled 
thereto. 


DEPOSIT PLACED IN COMMERCIAL DEPARTMENT THROUGH 
OFFICER’S FRAUD HELD SAVINGS DEPOSIT 

That a bank which holds out a person as its agent is responsible to 

third persons for acts performed by him within the scope of his ap- 

parent authority is the holding in Wasserman v. Cosmopolitan Trust 

Co. of Boston, 147 N. E. Rep. 742, a recent decision of the Supreme 
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Judicial Court of Massachusetts. In that case it appeared that Joseph 
Pinksohn, a vice-president of the defendant trust company, was charged 
with the particular duty of soliciting deposits, and that, with the 
knowledge of the other officers, the greater part of his time was spent 
outside the banking office soliciting deposits. While so engaged he in- 
duced the plaintiff, who had a deposit in the savings department of the 
Tremont Trust Co., to transfer the deposit to the defendant trust com- 
pany. He did this by promising her an increased rate of interest. 

The plaintiff could neither read nor write, except to sign her name, 
and this fact was known to Pinksohn. He prepared an order for the 
withdrawal of her deposit from the Tremont Trust Co., and she signed 
it with the understanding that the money would be redeposited in the 
defendant’s savings department. Instead of making the deposit in the 
savings department, Pinksohn placed it in the commercial department. 
He then called on the plaintiff, and, after stating that he had placed the 
money in the savings department where the rate of interest would be 
five and one-half per cent., gave her a ‘‘slip of paper.’’ She asked for 
a passbook but Pinksohn assured her that the paper was the same as a 
bank book. The ‘‘slip of paper’’ was, in fact, a certificate of deposit 
evidencing a time deposit which could be taken only in the commercial 
department. 

The plaintiff believed that the deposit had been made in accordance 
with her directions, and learned nothing to the contrary until the com- 
missioner of banks took possession of the defendant’s assets for the 
purpose of winding up its affairs. She then brought this action to have 
the deposit standing in her name on the books of the commercial depart- 
ment of the defendant trust company declared to be a deposit in the 
savings department, and to compel the commissioner of banks to issue 
to her a certificate or proof of claim for the amount of her deposit 
against the funds of the savings department. 

It was apparent that the contract made by Pinksohn with the plaintiff 
was not the contract shown on the books of the company. The question 
presented, therefore, was whether the trust company was bound by the 
contract made by Pinksohn. The court held that in procuring the de- 
posit and promising to place it in the savings department he had acted 
within the scope of his employment, and that the defendant company 
was, therefore, bound by the contract actually made by Pinksohn. Ac- 
cordingly, a decree was entered directing the commissioner of banks to 
allow the plaintiff to prove her claim as a savings depositor. In its 
opinion the court said: 


‘‘The report shows that there was keen competition in the banking 
business in which the defendant company engaged, and that it was in 
urgent need of more deposits, or new accounts. These conditions caused 
the employment of Pinksohn, who had large acquaintance with business 
men and a long and varied banking experience. His duties were to 
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solicit deposits and to secure new accounts, which required that sub- 
stantially all of his time should be spent outside of the defendant com- 
pany’s banking rooms, and he interviewed prospective depositors 
wherever he could find them. When acting as vice-president, ‘his par- 
ticular duty was to solicit deposits; that in pursuance of such duties 
with the knowledge and under the direction of the officers, the larger 
part of his time was spent outside the banking office soliciting de- 
posits. . . .’ A very active canvass followed, and new deposits 
‘amounting to between three and four hundred thousand dollars came 
in, substantially all of which was secured by . . . representations 
that such deposits would be treated as savings deposits, or special sav- 
ings deposits.’ It follows that the company in its hour of need, and for 
its own advantage and gain, held him out to the public as an agent au- 
thorized to solicit and obtain more depositors. 

‘‘The ostensible powers of an agent are his real powers, and limita- 
tions, if any, as between the principal and agent of an apparent general 
authority, do not affect third parties, where as in the case at bar they 
have no knowledge of such restrictions. This principle is not modified 
by the notation on the certificate or ‘slip of paper,’ ‘Due Mar. 1, 1921.’ 
The plaintiff not only was misled by the statements of Pinksohn, but the 
company could not take advantage of its own fraud to defeat her claim.”’ 
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NOTE. This is the ninth of a series of articles dealing with the 
Law of Bank Checks. Subsequent articles will take up Presentment, 
Protest, Collection, Alteration, Forgery, Clearing Houses and other 
phases of this branch of the law. 

Each article will be made as complete as possible and will 
undertake to refer to every decision of the American Courts deal- 
ing with the subject under discussion. 


§ 49. Forged indorsement of certified check. 

§ 50. Certification of check obtained by fraud. 
§51. Certifigation of altered check. 

§ 52. Alteration after certification. 

§ 53. Certification of unindorsed check. 


§ 54. Stopping payment of certified check. 
§ 55. Right of bank to cancel certification. 


§ 49. Forged indorsement of certified check. 

Ordinarily the holder of a certified check can enforce it against the 
certifying bank. But the holder will not be permitted to enforce the 
eheck where it appears that it bears a forged indorsement.1!3 And 
where a bank, having certified a check drawn on it by a customer, there- 
after pays the check upon a forged indorsement, the bank is liable to 
the drawer of the check for the amount so paid.114 

But it is only in cases where the true owner of the check has received 
the certification, that recourse can be had upon it against the certifying 
bank, notwithstanding the subsequent loss of the check and payment 
upon a forged indorsement.!!° 


113. Eagan v. Garfield Nat. Bank, 118 Misc. Rep. 76, 192 N. Y. Supp. 209, 
citing Donahue v. Bank of America, 161 N. Y. Supp. 232 and Graves v. American 
Ex. Bank, 17 N. Y. 205, 208. 

114. Bank of British N. A. v. Merchants’ Nat. Bank, 91 N. Y. 106. 

A check was obtained by fraud, certified at the request of the holder, wrong- 
fully indorsed by the agent of the payee and collected. The payee upon learning 
the facts, repudiated the transaction. It was held that the drawer could recover 
from the drawee bank. Anglo-So. American Bank v. National City Bank, 161 N. 
Y. App. Div. 268, 146 N. Y. Supp. 457, aff’d. 217 N. Y. 726, 112 N. E. Rep. 1053. 

A bank certified a check and then paid it on a forgery of the payee’s indorse- 
ment. The payee did not notify the bank of the forgery until about 40 days after 
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Where a bank has paid a check drawn upon it, and afterwards dis- 
covers that the payee’s indorsement was a forgery, it may recover the 
money from the party to whom it was paid, notwithstanding that the 
check had previously been certified.11¢ 

This rule rests upon the plain reason that a bank is presumed to 
know the signature of its depositor and the condition of his account, 
but cannot be presumed to know the handwriting of the indorsers. In 
other words certification has reference to facts, which are legitimately 
chargeable to the knowledge of the certifying bank, and not to any other 
fact about the paper.1!* 

In a Pennsylvania case it appeared that the plaintiff bank certified 
in the usual form two checks drawn by a depositor to the order of 
Dickson City Borough, to which they were delivered, each in the sum 
of $500. They came back from the hands of defendant bank, where 
they had been negotiated, indorsed ‘‘ Dickson City Boro. by Geo. H. Rice, 
Att’y for Boro. of Dickson City’’ and also by Rice personally. On 
presentation payment was refused except on the express guaranty by 
the defendant of the indorsements and the guaranty was given. It was 
alleged that the payee’s indorsement on each check was ‘‘an illegal, 
forged and unlawful indorsement, without any authority from Dickson 
City boro.’’ On demurrer it was held that in the absence of any 
repudiation of the indorsements by the payee, or averment that plaintiff 
had been called upon to make good the amount to its depositor, the 
mere naked allegation that the indorsements were unauthorized, coupled 
with the drawer’s refusal ‘‘to allow the bank credit for’’ the payment, 
was not enough to show a breach of defendant’s guaranty.118 


§50. Certification of check obtained by fraud. 

A bank, which has certified a check at the request of a person, who 
obtained it by fraud from the drawer, cannot set up the fraud as a 
defence against a holder for value without notice.1!9 


he had knowledge thereof. It was held that this delay precluded the payee from 
recovering from the bank. Marks v. Anchor Savings Bank, 252 Pa., 304, 97 Atl. 
Rep. 399. 

115. Thomson v. The Bank of British N. A. 82 N. Y. 1. See also State Bank 
of Chicago v. Mid-City Trust & Savings Bank, 295 Ill. 599, 129 N. E. Rep. 498. 

116. First Nat. Bank v. Northwestern Nat. Bank, 152 Ill. 296, 38 N. E. Rep. 
739. 

117. Continental Nat. Bank v. Tradesmen’s Nat. Bank, 173 N. Y. 272, 65 N. 
E. Rep. 1108. 

118. South Side Bank of Scranton v. Merchants’ and Mechanics’ Bank, Pa., 
12 Lackawanna Jurist 295. 

119. Merchants’ Loan & Trust Co. v. Metropolis Bank, 7 Daly (N.Y.) 187, 
where it appeared that a person, wrongfully representing himself to be one 
Frothingham, obtained a check from the drawer by fraud and afterwards had it 


certified by the defendant bank, on which the check was drawn. The perpetrator 
of the fraud then managed to have himself identified at the plaintiff bank as the 
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Where the drawer of a check, payable to his own order, procured 
its certification by fraud, it was held that the bank was not liable to one 
who took it for value without notice, but failed to have it indorsed by 
the payee.12° 

It has been held that a bank which has certified a check cannot re 
sist an action thereon by the holder on the ground that the check was 
obtained from the drawer by false representations, even in a case where 
it is claimed that the false representations were made by the party 
bringing the suit. In such case the situation is the same, so far as the 
bank is concerned, as though the drawer had given the payee cash in- 
stead of a check, and the payee had deposited the cash in the bank.!?1 

In a New York ease it appeared that plaintiff’s certified checks, 
which had been obtained by fraud, were received on deposit by de- 
fendant in the ordinary course of business. The amount of the checks 
was subsequently checked out by the person who had perpetrated the 
fraud. In an action by plaintiff to follow the funds into the hands of 
the defendant, it was held that the plaintiff was entitled to be pro- 
tected only to the extent of the interest of the depositor in such funds 
as remained on deposit.!2? 


§51. Certification of altered check. 


It is settled by statute, as well as by authority, that a bank in certify- 
ing a check in the usual form does no more than to affirm the genuine- 
ness of the signature of the drawer, and that he has funds on deposit to 
meet it, and that the funds will not be permitted to be withdrawn to 
the prejudice of the holder of the check. A bank by its certification does 
not warrant the genuineness of the body of the check.12 

Therefore, the right of a bank, which has erroneously certified a 
check, after it has been fraudulently raised in amount, or otherwise 
altered, to bring an action for the recovery of the amount, as money 
paid by mistake, as a general proposition, is not questioned.124 


payee named in the check, and the plaintiff thereupon cashed the check. It was 
held that the defendant was liable on its certification. 

In an action by the purchaser of accepted bills of exchange, customarily known 
as acceptances, where the acceptor shows that the acceptances were obtained by 
false representations as to the quality of the goods for which they were given, the 
burden is on the purehaser to show that he bought them in good faith, before 
maturity and for value. Metropolitan Discount Co. v. Baker, N. C., 97 S. E. 
Rep. 495. 

. See also Blake v. Hamilton Dime Savings Bank, 79 Ohio St. 189, 87 N. E. 
ep. 73. 


120. Goshen Nat. Bank v. Bingham, 118 N. Y. 349, 23 N. E. Rep. 180. 


121. Times Square Automobile Co. v. Rutherford Nat. Bank, 77 N. J. L. 649, 
73 Atl. Rep. 479. 


122. Justh v. Nat. Bank of the Commonwealth, 56 N. Y. 478. 
123. Nat. Reserve Bank v. Corn Ex. Bank, N. Y., 157 N. Y. Supp. 316. 


124. Metropolitan Nat. Bank v. Merchants’ Nat. Bank, 182 Ill. 367, 55 N. E. 
Rep. 360; Parke v. Roser, 67 Ind. 500; Marine Nat. Bank v. National City Bank, 
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But in conflict perhaps with the rule stated is the decision of the 
Illinois Court in a case in which it appeared that a business house in St. 
Louis purchased from a bank in St. Louis a draft, drawn on the plain- 
tiff bank in Chicago and payable to a concern in Pittsburgh. The draft 
was mailed to the payee, but one Manning stole it from the mail box. 
He cleverly altered it, making it payable to himself, and delivered it 
to a jeweler in Chicago in payment for jewelry, after indorsing his name 
on the back. The drawee certified the draft and the jeweler deposited 
it in his bank, the defendant, which collected it through the clearing 
house. The drawee sued the collecting bank for the amount. It was 
held that it could not recover because, under Sec. 62 of the Negotiable 
Instruments Law, the certification admitted ‘‘the existence of the payee 
and his then capacity to indorse.’’!25 The difficulty with this theory 
js that Manning was not the payee. The concern in Pittsburgh was the 
payee. Manning’s indorsement was a forgery and the plaintiff should 
have been allowed to recover on the ground that the certification did 
admit the genuineness of indorsements. 

In one case the payee named in a check, having doubts as to the 
genuineness of the check, presented it to the teller of the drawee bank, 
who certified it and stated that it was ‘‘correct in every particular.’’ 
Thereupon the payee parted with value in exchange for the check. 
It was held that the drawee could recover the amount it subsequently 
paid on the check from the bank to which such payment was made, 
upon its being discovered that the check had been raised and altered 
as to payee and date. It was not part of the teller’s duty to give as- 
surance as to the genuineness of the check, except as to the drawer’s 
signature. In going beyond this his representations did not bind the 
bank.126 

But, when a bank is culpably negligent in certifying a check and in 
paying and thereafter retaining the check, it will not be allowed to re- 
cover the money from a person who was innocent of any fraud and who 
has relied on the certification and payment to his detriment.127 


59 N. Y. 67; Security Bank v. National Bank of the Republic, 67 N. Y. 458; 
Continental Nat. Bank v. Tradesmen’s Nat. Bank, 173 N. Y. 272, 65 N. E. Rep. 
1108; National Reserve Bank v. Corn Ex. Bank, 157 N. Y. Supp. 316. See also 
White v. Continental Bank, 64 N. Y. 316. 


125. National City Bank of Chicago v. Nat. Bank of the Republic, IIl., 132 
N. E. Rep. 832. 

In Louisiana it has been held that a bank is liable to a bona fide purchser 
of a check, which it had certified, even though the check was fraudulently raised 
before the certification took place. Louisiana Nat. Bank v. Citizens’ Bank, 28 La. 
Ann. 189. 


126. Security Bank v. National Bank of the Republic, 67 N. Y. 458. 


127. Continental Nat. Bank v. Tradesmen’s Nat. Bank, 173 N. Y. 272, 65 
N. E. Rep. 1108. But see National Reserve Bank v. Corn Ex. Bank, N. Y., 157 
N. Y. Supp. 316. 
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Thus, where a bank certified a check, drawn on it by another bank, 
although it had received a letter of advice, reference to which would 
have shown that the check had been altered as to date and raised in 
amount, and subsequently paid the check, and did not discover the 
fraud until the bank to which the payment had been made had paid 
the money over to the party for whom it made the collection, it was held 
that the latter bank was not liable to the certifying bank.1?§ 

And a bank which certifies a check and afterwards finds out that the 
check was fraudulently raised before the certification, may be precluded 
from recovering by delay in giving notice after the discovery of the 
forgery.}*° 


§ 52. Alteration after certification. 


Where a check is raised in amount after it has been certified by the 
drawee bank, the bank is not liable, even to a bona fide holder, for the 
amount by which the check is raised, and if by mistake such a check is 
paid, the bank may recover back the excess over the amount for which 
the check was originally drawn, unless the holder has suffered a loss 
in consequence of the bank’s mistake.1*° 

A bank may, however, be guilty of such negligence, in connection 
with a transaction of this kind, as to render it liable on the check. In 
a New York case the defendant bank, after having certified a check, 
was notified by the drawer to stop payment, and a memorandum of this 
instruction was entered in the register along with the record of certifica- 
tion. Later the check was offered to the plaintiffs in payment for cer- 
tain bonds, and they presented it to the defendant’s paying teller and 
inquired if the certification was good. Without referring to the register 
the teller answered affirmatively. In an action to recover the amount 
of the check, as raised, it was held that the evidence was sufficient to 
justify a finding of negligence on the part of the defendant bank, in 


128. Continental Nat. Bank v. Tradesmen’s Nat. Bank, 173 N. Y. 272, 65 N. 
E. Rep. 1108. 


129. Continental Nat. Bank v. Metropolitan Nat. Bank, 107 Ill. App. 455. 
In this case the plaintiff certified a check, payable to the order of one Harper, 
which had been raised from $33 to $3,300, and later paid it to the defendant 
bank, which in turn paid the money to the bank in which Harper had deposited 
the check. The plaintiff discovered the fraud four days after the payment, and 
prosecuted an unsuccessful suit against the bank in which the check had been 
deposited. After nearly five years it notified the defendant of the loss and com- 
menced suit against it. It was held that the delay precluded a recovery, since 
“reasonable diligence is required in giving notice of forgery after its discovery.” 


130. National Bank of Commerce v. National Mechanics’ Banking Assoc., 55 
N. Y. 211; Ozark Sav. Bank v. Bank of Bradleyville, Mo., 204 S. W. Rep. 570. 

Where the drawer of a check, payable to a certain person or his order, has 
it certified, he may, at any time before delivering it to a third person, alter it by 
making it payable to bearer, and such alteration does not affect the validity of 
the check. Abrams & Co. v. Union Nat. Bank, 31 La. Ann. 61. 
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failing to disclose to the plaintiffs the facts within its knowledge, and to 
authorize a recovery.!#! 

In a Louisiana case where the drawer of a check for $41 had it cer- 
tified by his bank, and then raised the amount to $4,150 by filling in 
such additional matter, in a space which he had left for that purpose, 
in the body of the check, it was held that the drawee bank was liable to 
a bona fide holder of the check because of its negligence in failing to 
fill in the space between the words ‘‘forty-one’’ and ‘‘dollars,’’ and 
thus certifying a check which invited alteration.1*? 


§ 53. Certification of unindorsed check. 

In the absence of an agreement with its depositor, the bank is under 
no obligation to certify a customer’s check; ‘‘being under no obligation 
to certify the depositor’s checks, it may certify them on any condition 
that it sees fit to impose.’’!33 When a bank certifies a check for the 
drawer, by a form of certification such as ‘‘good’’ or ‘‘certified,’’ the 
certification obligates the bank to pay only on condition that the check 
is properly indorsed when presented ;!°* but when a bank so certifies 
an unindorsed check for the holder, that is one to whom the payee has 
transferred it without indorsement, no such condition applies; in such 
ease the bank is bound to pay the holder of the check if he has a good 
title to it, notwithstanding the check lacks proper indorsement.1*5 

In a New York case it appeared that a check, drawn on the de- 
fendant bank and payable to DeMarco, was transferred by the payee 
to the plaintiff without indorsement. The plaintiff deposited the check 
and it was presented for payment through the New York Clearing 
House. The check was returned because the payee’s indorsement was 
lacking, but before being returned was certified under a clearing house 
rule requiring such certification. The plaintiff was unable thereafter 
to secure the payee’s indorsement and the defendant bank, therefore, 
refused to pay the check. It was held that the return of the check with 
the memorandum and the certification in effect constituted a conditional 
certification, the condition being the securing of the payee’s indorse- 
ment. This condition not having been met, the plaintiff was not en- 
titled to recover on the check.1*¢ 


131. Clews v. Bank of New York, 114 N. Y. 70. 

132. Helwege v. Hibernia Nat. Bank, 28 La. Ann. 520. 

133. See Sec. 36, in May, 1925 issve. 

134. Goshen Nat. Bank v. Bingham, 118 N. Y. 349. 

135. Goshen Nat. Bank v. Binghain, 118 N. Y. 349; Freund v. Importers’ & 
Traders’ Nat. Bank, 76 N. Y. 352; Mener v. Phenix Nat. Bank, 183 N. Y. 511, 
76 N. E. Rep. 1100. 

Where a check is certified by the holder, the drawer is relieved from all 
liability and becomes a stranger to all further proceedings involving the check and 
he cannot object that the check was pai@ by the bank without the payee’s indorse- 
ment. McCarty Bros. v. Ft. Dearborn Nat. Bank, 208 Ill. App. 282. 


136. Lipten v. Columbia Trust Uo., 185 N. Y. Supp. 198. 
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In conclusion it may be said that it is permissible for a bank to con- 
ditionally certify a check drawn on it by including in its certification a 
clause to the effect that the check is payable when properly indorsed. 
And if the check has been so conditionally certified, the person to whom 
it is transferred by the payee without indorsement cannot enforce it 
against the drawee bank, until the payee’s indorsement is secured. 


§54. Stopping payment of certified check. 


In general the drawer of a check has the right before certification 
to direct the drawee bank to stop payment of the check and, if the bank 
neglects to carry out the drawer’s instructions, it will be held liable to 
the drawer for the amount paid out. If the check has reached the 
hands of a holder in due course, it may be that the drawer will be held 
liable to such holder, but that is a matter between the drawer and holder, 
with which the bank has nothing to do. The bank is under no obligation 
to the holder; but to the drawer it owes the duty of obeying his instrue- 
tions in regard to the payment or non-payment of checks. The prin- 
ciples applying to the countermanding of checks have been discussed in 
other sections.137 — 

But it has been generally held, except in the state of New Jersey, 
that payment of a check cannot be stopped after the check has been 
certified. This is so whether the bank certifies the check at the request 
of the drawer before the check is delivered to the payee or at the re- 
quest of the payee or other holder. The effect of the certification -is 
the same as though the money had been paid by the bank to the holder 
and redeposited by him to his own eredit.'3§ 


137. See articles published in December, 1924, and January, 1925 issues. 


138. Alabama. National Commercial Bank y. Miller, 77 Ala. 168, 54 Am. 
Rep. 50. 

Arkansas. Merchants & Planters Bank v. New First National Bank, 116 Ark. 
1, 170 S. W. Rep. 852. 

California. MeCord v. California Nat. Bank, 96 Cal. 197, 31 Pac. Rep. 51. 

Indiana. Meridian Nat. Bank v. First Nat. Bank, 7 Ind. App. 322, 33 N. E. 
Rep. 247; Barnard v. First Nat. Bank, 111 N. E. Rep. 451. 

Kansas. McAdoo v. Farmer State Bank, Kans., 189 Pac. Rep. 155. 

New York. Carnegie Trust Company v. First National Bank, 213 N. Y. 301, 
107 N. E. Rep. 693; Freund v. Importers’ ete. Nat. Bank, 76 N. Y. 352 Herr- 
mann Furniture Works v. German Exchange Bank, 87 N. Y. Supp. 462; Poess v. 
Twelfth Ward Bank, 43 Mise. Rep. (N. Y.) 45, 86 N. Y. Supp. 857; Nolan v. 
Bank of New York, 67 Barb. (N. Y.) 24; Nassau Bank v. Broadway Bank, 54 
Barb. 236; See also First Nat. Bank of N. J. v. Leach, 52 N. Y. 350; Davenport 
v. Palmer, 152 N. Y. App. Div. 761. 
~ North Dakota. Drinkall v. Movius State Bank, 11 N. D. 10, 88 N. W. Rep. 
" Ohio. Blake v. Hamilton Dime Savings Bank, 79 Ohio St. 189, 87 N. E. Rep. 

Pennsylvania. Trust & Safe Deposit Co. v. White 206 Pa. St. 611; Farmers 
& Merchants National Bank v. Elizabethtown National Bank, 30 Pa. Super. Ct. 271, 
22 Lane. L. R. 314, 

But see note 147 of this article, wherein is explained some refinements 
of this general rule which were announced by the New Jersey court in Sutter v. 
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In an Indiana case it appeared that the plaintiff was induced by 
fraud to purchase stock for which he paid by a check on the defendant 
bank. The seller deposited the check to his credit in the defendant bank 
and later had the bank certify a check against the deposit; it was held 
that the bank should not observe the plaintiff’s order to stop payment 
of the seller’s check, where the plaintiff had not rescinded the contract or 
returned the stock.1*® 

The rule that the drawer of a check cannot stop payment of it after 
certification applies in instances where the certification is not written 
upon the check itself but is had by telegraphic means.14° 

The fact that the drawer of a check discovers, after the check has 
been certified at the instance of the payee, that the payee is insolvent 
does not entitle the drawer to countermand payment so as to enable him 
to make use of a setoff or counterclaim, which, except for certification, 
would have been available against the payee. In such circumstances 
the drawee may not resist the payee’s claim and is liable on the check 
in an action by the payee, notwithstanding the stopping of payment by 
the drawer.14! 

A bank, in which a certified check is deposited by the holder, and 
which gives the depositor credit therefor, is held to be a holder in due 
course, and entitled to recover on the certification against the drawee 
bank, notwithstanding the countermanding of payment, and even though 
such bank was notified that the check was fraudulently obtained and 


Security Trust Co., 122 Atl. Rep. 381, and which might be applicable in other states 
where the particular point in issue has not been passed upon by the courts of that 
state. 

The Uniform Negotiable Instruments Act provides as follows: 

“Sec. 62. Liability of acceptor. The acceptor by accepting the instrument 
engages that he will pay it according to the tenor of his acceptance; and admits: 

“(1) The existence of the drawer, the genuineness of his signature, and 
his capacity and authority to draw the instrument; and 

“(2) The existence of the payee and his then capacity to indorse.”’ 

A bank teller, upon the presentment of a certified check, wrote across the 
face the words “Payment Stopped,” and returned it to the payee, who erased 
these words, placed a revenue stamp over the erasure and transferred the check 
to a bona fide holder. It was held that the bank was liable. It had no right to 
make the indorsement and the payee had the right to erase it. Nassau Bank v. 
Broadway Bank, 54 Barb. (N. Y.) 236. 

139. Barnard v. First Nat. Bank., Ind., 111 N. E. Rep. 451. 


140. Stapleton v. Farmers’ Bank of Morrill, Kans., 236 Pac. Rep. 828; 
Farmers’ & Merchants’ Nat. Bank v. Elizabethtown Nat. Bank. 30 Pa. Super. Ct. 
271. 

141. Carnegie Trust Co. v. First Nat. Bank, 213 N. Y. 301, 107 N. E. Rep. 
693. In this case it appeared that a Cincinnati bank forwarded its check to the 
plaintiff trust company in New York, drawn on the defendant, a New York bank. 
At the time of the arrival of the check the plaintiff had failed and was in the 
control of the superintendent of banks. The check was sent around to the drawee 
bank and was certified by it. Shortly afterward the drawee bank received a telegram 
from the Cincinnati bank instructing it to stop payment, the reason being that 
the plaintiff was indebted to the Cincinnati bank in a sum larger than the amount 
of the check. It was held that the drawee could not resist the enforcement of its 
contract of certification in order that the Cincinnati bank might avail itself of 
its right of setoff against the plaintiff. 
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that payment had been stopped, before it had paid the amount thereof 
to its depositor.14? 

The fact that the certified check is payable at a future date does not 
appear to change the rule under discussion.!43 

Under some circumstances, as for instance, where the certified check 
has not been unconditionally delivered to the payee, a bank is able to 
escape the risk of itself deciding whether to comply with the demand 
of the drawer of the check, that the bank refuse to pay it, as is shown 
by the facts of a Missouri case. In that case the drawer of a check had 
it certified and deposited it in escrow as a forfeit in the event that he 
failed to comply with the terms of a certain contract. After the deal 
had been called off, the payee, the other contracting party, obtained the 
check, but before he could present it the drawer stopped payment. In 
an action by the payee against the drawee bank it was held that the 
latter was entitled to pay the money into court, have the drawer brought 
in as a party and make him and the payee litigate the question of the 
ownership of the fund.144 

The New Jersey authorities, while in accord with the general doctrine 
stated, where the certification is had at the instance of the holder,'45 
declare a different rule applicable where certification is made at the re- 
quest of the drawer, holding in such cases that payment may be stopped 
by the drawer in case of fraud practiced upon him. 

This distinction was first asserted in that state in 1909, in a de- 
cision!*® wherein the court said in its opinion, ‘‘The effect of the cer- 
tification of a check by the bank upon which it is drawn depends upon 
whether it is done at the request of the drawer or of the holder. When 
a check is presented by the drawer for certification, the bank knows 
that it has not yet been negotiated, and that the drawer wishes the 
obligation of the bank to pay it to the holder, when it is negotiated, in 
addition to his own obligation. <A certification under such circumstances 
does not operate to discharge the drawer (Minot v. Russ, 156 Mass. 460; 
5 Am. & Eng. Encyel. L. 1056) and so long as the drawer remains un- 
discharged such a defence as that set up in the present case (false rep- 
resentation) is open both to him and to the bank.”’ 


142. Blake v. Hamilton Dime Savings Bank, 79 Ohio St. 189, 87 N. E. Rep. 
73; Merchants’ & Planters’ Bank v. New First Nat. Bank, 116 Ark. 1. 


143. Merchants’ & Planters’ Bank v. New First Nat. Bank, 116 Ark. 1. 

In a New York case it was held that where a check was certified prior to 
its date it was a question for the jury whether the bank had exercised due 
diligence in complying with the drawer’s order to stop payment. Schoen v. 
Security Bank, 142 N. Y. Supp. 309. 

144. Bathgate v. Exchange Bank, Mo., 205 S. W. Rep. 875. 


145. Jones v. Nat. Bank of North Hudson, N. J., 113 Atl. Rep. 702; Times 
Square Automobile Co. v. Rutherford Nat. Bank, 77 N. J. Law 649, 73 Atl. Rep. 
479. 


146. Times Square Automobile Co. v. Rutherford Nat. Bank, 77 N. J. Law 649, 
73 Atl. Rep. 479. 
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The court intimated, without deciding, that where a check was cer- 
tified for the drawer, both the barik and the drawer could set up a 
defence of fraud, in a suit by the payee. 

This dicta was later crystallized into law by subsequent decisions 
of the New Jersey courts.147 


§55. Right of bank to cancel certification. 


A bank, which has certified a check drawn upon it at the instance of 
the drawer, may cancel the certification upon the drawer’s request at 
any time before any third party has acquired a right in the instrument. 
In fact, the drawer of a check, who has had it certified, is entitled to 
withdraw it at any time before he has parted with it, or at least at any 
time before the payee has consented to accept the stipulation in his favor, 
and upon request by the drawer in such a ease, the drawee bank can- 
not refuse to cancel or redeem the check.!48 

The fact that the drawer of a check, who has had it certified, has the 
check in his possession raises a presumption that the check has not been 
delivered to the payee and that the latter has gained no interest therein, 
and the bank is entitled to act upon that presumption and cancel the 
check if requested to do so by the drawer.'*® 


147. Sutter v. Security Trust Co., N. J., 122 Atl. Rep. 381. 

The following general rules with reference to stopping payment of a certified 
check are established by this decision: 

Where the payee or other holder of a check has it certified, the drawer cannot 
stop payment. If the bank pays the check after being directed not to, it will not 
be liable to the drawer even though the check was obtained from him by fraud 
or he had some other good defense against the check. 

Where the drawer of a check has it certified, prior to delivery, the drawer 
can stop payment as against the payee if the latter is not a bona fide holder; and 
he can stop payment as against a subsequent holder if the latter is not a holder 
in due course and the check was obtained from the drawer by fraud or the drawer 
has some other defense good as against the payee. 

But, where the drawer has a check certified prior to delivery, he cannot stop 
payment aginst a bona fide payee, or against a subsequent holder in due course, or 
against any subsequent holder where the drawer has no defense good as against 
the payee. 

See also Watson v. Merchants’ & Mfgrs.’ Bank, Supreme Court of N. J. 
Decided March 16, 1923. N. J. Weekly Law Review. 

148. Abrams & Co. v. Union Nat. Bank, 31 La. Ann. 61; (Dicta) Beuhler v. 
Galt, 35 Ill. App. 225. 

In Abrams & Co. v. Union Nat. Bank, (supra), a bank certified a check payable 
to. order, and the drawer subsequently altered it making it payable to bearer, and 
as thus altered the check was paid to an unknown person before the payee was 
advised of the certification, and before any other party had acquired an interest 
in the check. It was held that the bank was not liable for any loss to others 
caused by paying the check, because of an agreement between such others and the 
drawer, of which the bank had no knowledge. 


149. Buehler v. Galt, 35 Ill. App. 225. In this case the drawer of the check 
had it certified and mailed it to the payee. The check was not received by the 
payee and in some way, which does not appear in the case, the drawer regained 
possession of it and had the certification canceled by the drawee bank. It was 
held that the drawee was justified in cancelling the check and was not liable to the 
payee. Placing the check in the mails did not constitute a delivery to the payee 
and the fact that the check was in the drawer’s possession, raised a presumption 
that there had been no delivery, upon which the bank was entitled to act. 
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Where the certification is obtained by the holder the bank cannot 
escape the binding effect of its act: except where the certification was 
procured by the fraud of the holder, and the check remains his property 
and has not passed to an innocent holder.15° 

Where a certification is made by mistake, and there is a clear showing 
of error, the mistake may be corrected by cancellation of the certifica- 
tion so long as the rights of third parties have not intervened.!51 

In a New York case it appeared that a certified check, payable to a 
firm, after payment and cancellation, was returned to the person to 
whom paid, and the money refunded the bank on claim that the in- 
dorsement of the payee firm’s name was unauthorized. The check came 
into the hands of the person who had indorsed the firm’s name, and 
who, it was subsequently established, had authority to make the original 
indorsement. He held the check fourteen months, during which time 
the firm went into the hands of a receiver ; he then again transferred the 
check for value. It was held in an action against the certifying bank 
that if the certification remained an effective obligation at all, the 
transferee was put on notice and took no greater rights than his trans- 
feror, who, at the time of the second transfer, had no longer authority to 
negotiate, because of the receivership.15? 


150. National Bank of Baltimore v. Rockhold, Md., 119 Atl. Rep. 263. In 
this case it appeared that the indorsee of a check had it certified and deposited it 
in his bank. Before the check was presented for payment, the drawer died. He 
was insolvent and indebted to the drawee bank. The bank applied his deposit to 
the debt and refused to pay the check on presentment. It was held that as the 
indorsee was not guilty of fraud in having the check certified, the drawee bank 
could not cancel its certification and the indorsee was entitled to collect the check. 


151. National Bank of Commerce v. Baltimore Commercial Bank, Md., 118 
Atl. Rep. 855. See also Baltimore Commercial Bank v. Shapiro, Md., 118 Atl. 
Rep. 858. 


152. Silverman v. National Butchers’ & Drovers’ Bank, 50 Misc. Rep. (N. Y.) 
169, 98 N. Y. Supp. 209. 





The Balanced Account 


Its Effect Upon the Rights and Liabilities of Banks and Their Depositors in 
Connection with the Payment of Forged and Altered Checks 


Depositor’s duty to examine balanced pass-book and canceled checks 

It is customary for a bank to deliver to each depositor who maintains 
a checking account with it, a pass-book, in which deposits, made from 
time to time by the depositor, are entered. Periodically the pass-book 
is brought in, either at the request of the bank or at the convenience of 
the depositor, for the purpose of being balanced. After the account has 
been balanced and the result indicated in the pass-book, the book is re- 
turned to the depositor, together with the paid checks of the depositor 
in the possession of the bank at the time of striking the balance. 

Many banks have adopted the more up-to-date method of returning 
to each depositor at the end of every month his canceled checks and a 
statement of his account. 

Whatever method is used, the object is to inform the depositor as 
to the standing of the account between him and his bank. And the 
rendering of the statement imposes upon the depositor the obligation of 
examining the statement and returned checks with reasonable care and 
reporting any irregularities found to the bank within a reasonable time. 

Incidentally, it may be stated that the fulfillment of this obligation 
by bank depositors generally would be a real factor in reducing the 
amount now being lost every year through fraudulent check transactions, 
which those who assume to be informed on the subject declare is of 
alarming proportions. The foundations for this statement may be found 
in the many decisions referred to in this and the succeeding sections. 

Speaking of the cleverness of the schemes by which money has been 
fraudulently obtained on spurious checks, a New York court, in Clark 
v. National Shoe & Leather Bank, 32 N. Y. App. Div. 316, 52 N. Y. 
Supp. 1064, has said: 


‘‘This case presents a vivid illustration of the ingenuity developed 
and applied in the commission of criminal acts. It shows that, how- 
ever numerous be the checks devised for the prevention and detection 
of irregular and criminal acts, the skill of the wrongdoer keeps pace with 
and outwits them. The misapplied ability which furnished the oc- 
casion for this action, rightly directed, would undoubtedly have brought 
to the individual abundant success and honor in an honorable employ- 
ment. As is usual, however, it brought him disgrace and a prison.’’ 


Nevertheless, an examination of the decisions to be later referred to 
will show that the methods adopted by dishonest employees for ap- 
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propriating their employers’ bank accounts, while frequently daring, 
are usually simple in structure and execution and of a sort which could 
be easily frustrated by proper supervision in the matter of examining 
the bank statements. 

A consideration of the decisions on this point leads to the suggestion 
that the depositor will secure a degree of protection in examining the 
bank’s statements personally, or in committing that duty to one who has 
no other connection with the banking affairs of his employer. This 
statement is based on the fact that in many cases the fraud complained 
of has been committed by an employee who was practically in complete 
charge of his employer’s dealings with the bank. 

It has been held, but in a few cases only and in no eases of recent 
date, that a bank depositor is under no obligation to examine the bank’s 
statements or the paid checks which the bank returns to him. 

One of these cases is Weisser v. Denison, 10 N. Y. 68 (decided 1854), 
where the court said: ‘‘He (the depositor) was under no contract with 
the bank to examine with diligence his returned checks and bank-book.’’ 

In this case the plaintiff’s signature was forged as drawer on checks 
by a clerk who had charge of the plaintiff’s bank account and who ab- 
stracted the forged checks when they were returned by the bank. The 
bank was held liable, although the forgeries extended over a period of 
eighteen months, during which time the pass-book was balanced several 
times. Another such case is Manufacturers’ National Bank v. Barnes, 
65 Ill. 69, in which case it also appeared that the depositor’s signature 
was forged on checks by a clerk in his employ. 

A leading New York ease on this question is Critten v. Chemical 
National Bank, 171 N. Y. 219, 63 N. E. Rep. 969. In this case the de- 
positor’s clerk, over a period of time, abstracted checks from the out- 
going mail, raised them in amount, obliterated the payees’ names, made 
them payable to cash and cashed them at the defendant drawee bank. 
After cashing such a check, the clerk would pay the bill for which it was 
drawn and retain the difference. 

Here the court said: ‘‘Considering that the only certain test of the 
genuineness of the paid check may be the record made by the depositor 
of the checks he has issued, it is not too much, in justice and fairness to 
the bank, to require of him, when he has such a record, to exercise rea- 
sonable care to verify the vouchers by that record.’’ 

Another decision of the New York Court of Appeals, frequently 
referred to, is Frank v. Chemical National Bank, 84 N. Y. 209. 

Here the rule as to the depositor’s duty to examine the bank state- 
ments and canceled checks was expressed as follows: 


‘‘Tt does not seem to be unreasonable, in view of the course of 
business and the custom of banks to surrender its vouchers on the 
periodical writing up of the accounts of depositors, to exact from the 
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latter some attention to the account when it is made up, or to hold that 
the negligent omission of all examination may, when injury has resulted 
to the bank, which it would not have suffered if such examination had 
been made and the bank had received timely notice of objections, 
preclude the depositor from afterward questioning its correctness. But 
where forged checks have been paid and charged in the account and 
returned to the depositor, he is under no duty to the bank so to conduct 
the examination that it will necessarily lead to the discovery of the fraud. 
If he examines the vouchers personally and is himself deceived by the 
skillful character of the forgery, his omission to discover it will not shift 
upon him the loss which in the first instance is the loss of the bank.’’ 

The authorities are not in harmony as to what constitutes a reason- 
able time within which a depositor should discover and report forgeries 
and alterations. Denbigh v. First National Bank of Seattle, Wash., 174 
Pac. Rep. 475. The question is one which must be determined under 
the circumstances of each case as it arises. In the case cited it appeared 
that the depositor discovered and reported to the bank a check bearing 
a forgery of his signature 18 days after the return of the check by the 
bank. It was held that this was not an unreasonable delay. This case 
is referred to more at length in Section 108, infra. 

The fact that the bank, instead of waiting for the depositor to bring 
in his pass-book to be balanced, voluntarily sends him a statement of his 
account and returns to him his paid checks, does not lessen the deposi- 
tor’s obligation in the matter of examining the account for irregularities. 
In other words, the change from the old method, whereby the depositor 
brought in his pass-book to be balanced as convenience or necessity 
prompted him, to the more businesslike method under which the bank 
sends a statement together with the paid checks to the depositor at the 
end of each month, has not altered the obligation of the depositor with 
reference to verifying the bank’s figures. 

In California Vegetable Union v. Crocker National Bank, 37 Cal. 
App. 743, 174 Pac. Rep. 920, it appeared that the California Vegetable 
Union was a Los Angeles concern having a branch office at San Fran- 
cisco. The San Francisco branch kept its account in the defendant 
bank. The bank was instructed to pay checks signed by Weeks, its 
cashier, and Ardery, its manager. Between September 18, 1912, and 
August 28, 1913, Weeks forged Ardery’s signature on 136 checks, 
amounting to about $4,000. He appropriated the proceeds of these 
checks and on or about September 1, 1913, he disappeared. 

At the end of each month during the time while the forged checks 
were being put through, the defendant bank sent to the plaintiff a 
statement of its balance, a list of the checks paid during the month and 
the canceled checks themselves. But no one connected with the plain- 
tiff company took the trouble to look at these statements or returned 
checks, until some time in September, 1913, after Weeks had absconded, 
when the fraud was discovered. 
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Ardery’s excuse for not checking up the bank’s statements was that 
it was none of his business and that ‘‘Weeks was under bond to take 
care of that end of the work.’’ The president and other officers of the 
plaintiff company visited the San Francisco office frequently, but none 
of them ever made any examination of the bank’s statements or the 
returned checks. It appeared also that the plaintiff had an auditor 
at its Los Angeles office, but that he never was called upon to examine 
the bank account of the San Francisco office. 

It further appeared from the evidence that had the president, the 
auditor, or Ardery, the manager, ‘‘given any attention whatever to the 
returned checks or to the state of the plaintiff’s bank balances, they 
would have known that from the beginning of his transactions of 
business with the bank Weeks was forging the name of Ardery to checks 
and converting the money to his own use.’’ 

In these circumstances the court held that the bank was released 
from the liability which, in the absence of the plaintiff’s negligence, it 
would have had to assume. 

Quoting from the court’s opinion on the point raised: ‘‘It may be 
said that the great weight of authority in the United States supports 
the conclusions arrived at in the cases above cited. It is true that those 
eases were based upon bank books written up, but there is no distine- 
tion in principle between the old-fashioned bank book and the modern 
statements furnished by a bank to its depositors from time to time upon 
the balancing of their accounts and the return of the canceled checks 
to them. Improved methods of bookkeeping in banks do not render in- 
applicable the rule of law here invoked and applied. 

‘*To lay down any other rule than that hereinabove stated would 
be to add an unjust burden to the duties of paying officers of banks. 
The greatly increased volume of business consequent upon the develop- 
ment of modern commerce, and the almost universal use of checks in 
settlement of every conceivable obligation, make the post of paying 
teller of a bank compelled as he is to know the signature of every 
depositor of a bank—an exceedingly difficult one. If depositors may 
regularly at frequent intervals receive their vouchers and be notified, 
as was the appellant here, of reduced balances of their accounts in banks 
consequent upon the unfaithfulness of trusted employees during a period 
of nearly a year, and by neglecting to exercise reasonable supervision 
over their own business fail to discover fraud which has been perpetrated 
upon them and the bank, and may thus leave the bank in ignorance of 
the frauds thus committed, and charge the bank with the losses thus 
occasioned, then banks and their paying tellers face hard conditions 
indeed. We do not feel justified in establishing any such rule in this 
state.’” 

A similar conclusion was reached in the case of Stumpp v. Bank of 
New York, 209 N. Y. Supp. 396, where the court held that the rule which 
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requires a depositor to examine his statement and canceled checks with 
reasonable care and report to the bank any irregularities found ‘‘is 
equally applicable under existing business procedure, under which the 
bank returns the statement of account and paid vouchers monthly, 
without waiting to be requested to balance the pass-book.’’ 

Where a bank has paid out its depositor’s money on forged checks, 
the bank is liable to the depositor, though the latter failed to examine 
his account and give the bank prompt notice of the payment of the 
forged checks, in a case where the officials of the bank by the exercise of 
reasonable care, could have detected the forgeries. If the bank has acted 
with negligence in the matter, the fact that the depositor has also been 
negligent does not estop him from claiming against the bank, unless 
his negligence was directly connected with the forgeries. New York 
Produce Exchange Bank v. Houston, 169 Fed. Rep. 785; National 
Dredging Co. v. President, Del., 69 Atl. Rep. 607; Coleman Drilling 
Co. v. First National Bank, Texas, 252 8. W. Rep. 215; see also Leather 
Mfrs. Bank v. Morgan, 117 U. S. 96, 29 L. Ed. 811; Union Tool Co. v. 
Farmers & Merchants’ National Bank, Cal., 218 Pac. Rep. 424; Glassell 
Development Co. v. Citizens National Bank, Cal., 216 Pac. Rep. 1012. 

As stated in Hammerschlag Mfg. Co. v. Importers & Traders National 
Bank, 262 Fed. Rep. 266, ‘‘the failure, however, of a bank depositor 
adequately to examine his pass-book and vouchers, and to give the 
bank prompt notice of any errors he may discover, is no defense to the 
depositor’s right to recover the money so paid from the bank, if the 
bank’s officers, before paying the checks, could have detected the 
forgeries, if they had exercised reasonable care.’’ 

In this case, which involved checks drawn on the defendant bank by 
the plaintiff and altered before presentment by the plaintiff’s book- 
keeper, the bank was held to have been free from negligence in paying 
the checks and, therefore, not liable. The bookkeeper testified that he 
altered the checks so skillfully that even he could detect no trace of 
the alterations after the work was done. 

In several cases, where the bank has been released from liability in 
paying a series of forged or altered checks through the negligence of 
the depositor in examining his account, the bank has nevertheless been 
held liable for such checks as were paid prior to the first time during the 
period when the balanced pass-book and paid checks were returned to 
the depositor. 


Depositor’s duty to call at bank for balanced pass-book 


The question has arisen whether a depositor, having left his pass- 
book at the bank for the purpose of having it balanced, is under any 
obligation to call for it within a reasonable time, or within any time; 
whether his neglect to call for a long period of time will make him 
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responsible for losses through forgeries which would have been prevented 
had he called for the book and examined it with reasonable promptness. 

The Supreme Court of Alabama in McCarty v. First National Bank 
of Birmingham, 85 So. Rep. 754, has held that a depositor owes his bank 
no duty in this regard. The bank can secure the protection which comes 
from a rendered statement only by ‘‘actual delivery of the book and 
vouchers’’ to the depositor. The court observed that this is the first 
time that this particular question has been raised in any American 
court. The amount involved was $9,690 and, under the decision, the 
liability was placed on the bank. 

The litigation arose out of the following facts: 

In January, 1915, W. C. McCarty, a business man of Birmingham, 
Ala., opened an account in a bank in that city. This was his reserve 
account, in which he deposited and withdrew substantial sums. His 
regular checking account was kept elsewhere. 

One Carney was an acquaintance of McCarty’s son. His social 
relations with MeCarty’s son gave him access to McCarty’s office. He 
made use of this opportunity to forge checks against MeCarty’s account. 
On March 5, 1917, he wrote and collected the first of a series of forged 
checks. Thereafter he forged and put through one or two checks a 
month down to September, 1917. On September Ist he forged a check 
for $800 and on the 10th one for $500. On the 24th of that month he 
forged another $500 check, but this resulted in overdrawing the account 
and his criminal acts were thereby brought to light. Carney made all 
of the checks payable to the order of McCarty’s son and indorsed them 
in the latter’s name before presenting them at the bank. 

As already intimated, the reason why the forgeries were not dis- 
covered earlier and the point on which the bank’s responsibility turned, 
rested in the bank’s method of balancing its customers’ accounts and 
rendering statements to them. 

The bank, it seems, had no definite rule in this regard. Depositors 
brought in their pass-books when and as often as they pleased. The 
accounts were promptly balanced. The canceled checks and the state- 
ments were placed in the books and they were arranged in alphabetical 
order at the bookkeeper’s window, to be called for later by the depositors. 
The bank requested its depositors to have their accounts balanced every 
thirty days, but this was not enforced as a regulation. 

The head bookkeeper testified that ‘‘the custom of the bank as to 
pass-books was for the customer to call for the pass-book at the pass- 
book window. There was no rule requiring the books to be balanced. 
They left their books at any time they wanted to, and ‘sometimes ran 
a year or two before they were balanced, and I have had books to come 
in that had not been balanced for eight or ten years.’’’ He also stated 
that ‘‘a great many pass-books were left there for months at a time 
after being written up.’’ 
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McCarty had his book balanced on February 24, 1917. This was 
prior to the payment of the first of the series of forged checks. After 
this he did not again leave it at the bank until July 3rd. The book was 
ready for him, with the canceled checks, on July 5th, but it was not 
called for until September 4th following. And then McCarty placed 
it in his safe without examining the statement of the canceled checks. 
In this way he remained in ignorance of what was happening to his 
account until the presentment of the overdraft check, already mentioned, 
on September 24th. 

The checks forged down to July, 1917, aggregated $2,400. The bank 
did not dispute its liability for these and voluntarily paid the amount 
to its depositor. McCarty then sued the bank for $7,290, the balance of 
the amount paid out on the forged checks. The bank contended that 
the depositor, after having left his book at the bank on July 3rd, was 
bound to call for it again within a reasonable time, and that his neglect 
in this respect relieved the bank from liability for checks subsequently 
forged. The trial court agreed with this contention and, after charging 
the jury that a depositor is bound to examine a statement rendered to 
him by the bank to see whether any forgeries are included, charged 
further : ‘‘ And I charge you that he also owes the further duty, and that 
is if he leaves his bank book to be balanced and statements rendered, it 
is his duty to call for his bank book and statement and canceled checks 
within a reasonable time thereafter; . .. and if the plaintiff in this 
ease failed to call there in a reasonable time and without good excuse to 
get the book, that would be a good defense to the extent that the 
defendant suffered damage after the expiration of a reasonable time.’’ 

Acting upon this instruction from the court the jury rendered a 
verdict to the effect that the bank was not liable, except for one $550 
check, probably a check which the bank paid within a day or two after 
McCarty left his book to be balanced. 

The depositor appealed from his decision, and the higher court held 
that the charge of the trial court to the jury did not represent the law. 
““Tf,’’ said the appellate court, ‘‘the bank, for its own protection, de- 
sired to charge him (the depositor) with knowledge of its dealings with 
his account, and to have his assurance, expressed or implied, that those 
dealings were authorized, and might be safely repeated in the future, it 
could and should have rendered the statement by actual delivery of 
the book and vouchers to the plaintiff.’” The judgment of the trial 
court was accordingly reversed and the cause remanded for a new trial. 

This case shows clearly the protection which a bank derives from 
sending its depositors periodical statements of account. A statement 
sent to the depositor at the end of March, 1917, the month in which the 
first of the forged checks went through, would have placed upon the 
depositor the responsibility for all forged checks paid by the bank after 
the receipt of the statement by the depositor. 
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In Coleman Drilling Co. v. First National Bank, Texas, 252 8. E. 
Rep. 215, a depositor was held to be negligent in failing to call for the 
balanced pass-book. But inasmuch as the bank was found to be negli- 
gent in paying the checks it was held that the bank was liable notwith- 
standing the depositor’s neglect to call for the book. 

It appeared that the plaintiff, Coleman Drilling Co., deposited a 
large amount of money with the First National Bank of Burkburnett. 
In handling the company’s account, the bank followed its custom of 
making up monthly statements of its accounts with its customers. These 
statements were delivered when called for by the customers. The piain- 
tiff company knew of the bank’s custom, but failed to call for state- 
ments for a period of eight months. 

When the statements were obtained by the plaintiff, it was discovered 
that at various times during the eight months covered by them, the bank 
had paid out and charged to the plaintiff’s account forged checks 
amounting to about $4,011. Had the statement for the first month been 
examined these forgeries would have been discovered. 

The plaintiff sued the bank for the amount paid out on the forged 
checks. 

The jury found-that Coleman, a member of the plaintiff partnership 
was ‘‘guilty of negligence in failing to call for and secure his monthly 
statements and examine the same and discover the forgeries among his 
canceled checks.’’ 

But it further found that the officers and employees of the bank were 
guilty of negligence in paying the checks and that they could have 
discovered the forgeries before payment by ‘‘exercising ordinary care 
and skill.’’ 

The bank was accordingly held liable under the rule that, where a 
bank is negligent in paying checks, the fact that the depositor is also 
chargeable with negligence does not estop him from making his claim 
against the bank. 


(To be continued) 
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BANK AGREEING BY TELEGRAM TO HONOR 
CHECK OBLIGED TO PAY IT 


Stapleton v. Farmers’ Bank of Morrill, Supreme Court of Kansas, 236 
Pac. Rep. 828 


The payee of a check drawn by the defendant on the plaintiff 
bank sought to cash it at a hotel. Before cashing it the manager of 
the hotel wired the bank, inquiring whether it would honor the check. 
The bank wired an affirmative answer. Later the defendant re- 
quested the bank’s assistant-cashier to stop payment of the check, 
and when the check was presented payment was refused. 

The hotel obtained a judgment against the bank for the amount 
of the check, and the bank then brought this action on the check 
against the defendant. It was held that the bank was entitled to 
recover, since by reason of its telegram sent in reply to that of the 
hotel manager it was bound to pay the check, and the defendant’s 
instructions to stop payment did not relieve the bank from its lia- 
bility to pay the check, and did not excuse the defendant from his 
liability to the bank after the check was paid. A judgment for the 
plaintiff was affirmed upon appeal. 


Action by the Farmers’ Bank of Morrill aganist Jess H. Stapleton. 
Judgment for plaintiff, and defendant appeals. Affirmed. 

W. E. Archer, of Hiawatha, for appellant. 

W. F. Means, of Hiawatha, for appellee. 


DAWSON, J.—The plaintiff bank brought this action to recover 
on a check drawn on the bank by defendant, and which the bank had 
paid to the holder. The defense was that before the check was presented 
for payment the defendant had directed the bank not to pay it. 

The circumstances were these: In 1920, defendant was a customer of 
the plaintiff bank. In it he had a time deposit of $300, and a checking 
account. Early in February, 1920, defendant told the plaintiff’s assist- 
ant cashier that he was going to Kansas City, and that he might write a 
Edition, 1924) §§ 214, 1208. 
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check on the plaintiff bank while he was gone, and if he did he wanted 
the bank to pay it. On February 10, 1920, at the Hotel Baltimore, in 
Kansas City, Mo., he drew a check on the bank for $150 payable to 
J. F. Wilson. Defendant the same evening wrote the plaintiff’s assist- 
ant cashier : 


‘‘Kansas City, Mo., Feb. 10, 1920. 
‘“* * * T also want to tell you I’ve given a check for $150.00 that I 
want you to meet and I will be home Friday or Saturday to fix it up 
with you.’’ 


About the same time, Wilson, the payee, sought to get the check 
cashed at the hotel, but as a precaution, before doing so, the hotel mana- 
ger wired the bank: 


‘*8A Kansas City, Mo., 1028 P 2/10. Farmers’ Bank of Morrill, Ks., 
Morrill, Ks. Will you take check one hundred fifty dollars to order of 
J. F. Watson, signed by Jess H. Stapleton. Hotel Baltimore.’’ 


This telegram was received early the next morning, February 11, 
1920, and the bank promptly replied by wire: 


‘*2/11/20 Hotel Baltimore, Kansas City. Will pay check one hun- 
dred fifty dollars, signed by Jess H. Stapleton. 8:50 A. M. 
Farmers’ Bank of Morrill.’’ 


About two hours after this exchange of telegrams, the defendant 
called up the bank by long-distance telephone and requested the assist- 
ant cashier to refuse payment of the check, and to pay no attention to a 
letter then enroute which defendant had written and mailed and which 
dealt with the check. 

On February 14, the defendant wrote to the assistant cashier: 


“*K. C., Mo., Feb. 14, 1920. 
‘‘Just a line about the check I talked to you about. We have de- 
cided not to buy the job, so just stop payment on it, and return same 
to Mr. Watson.’’ 


On February 16, 1920, the check was presented and payment refused 
in accordance with defendant’s request. The Hotel Baltimore which 
had cashed the check for the payee upon receipt of the bank’s telegram 
on February 11, garnished funds of the bank on deposit in the Inter- 
state National Bank of Kansas City, Mo., and judgment followed against 
the plaintiff bank. Hence this lawsuit; the bank seeking a recovery 
against defendant for its outlay on the check and incidental costs, 
$164.80, and interest. Judgment was entered for plaintiff, and de- 
fendant’s assignment of errors deals with his views of the law ap- 
plicable to the facts narrated above. 
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Defendant first calls attention to certain sections of the Negotiable 
Instruments Act (R. S. 52—1002, 1201, 1203, 1204, 1702, 1703, 1706), 
from which he deduces the conclusion that the check had to be physically 
presented to the plaintiff bank, at Morrill, before any acceptance or re- 
jection was binding, and that until the check was so presented de- 
fendant had a right to stop payment. These statutory provisions do not 
compel the conclusion contended for. And there is good authority to 
the contrary. In one of our own decisions (Bank v. Bank, 74 Kan. 606, 
87 P. 746, 8 L. R. A. [N. S.] 1148, 118 Am. St. Rep. 340), where the 
telegram of inquiry read: ‘‘Is J. F. Donald’s check on you $350 good ?”’ 
and the bank answered: ‘‘J. F. Donald’s check is good for sum named,’’ 
it was taken for granted that, if the bank’s answer had been an un- 
equivocal promise to pay Donald’s check for $350, there would have 
been an acceptance against which Donald’s later stop payment order 
would have been ineffectual. Various cases of inquiries by mail and 
telegraph relating to checks and the bank’s replies thereto are set out 
and discussed in the opinion, and the general rule was recognized where 
the language used by the bank in such letters ‘‘clearly and unequivocally 
imports an absolute promise to pay’’ a contract of acceptance external 
to the check is thereby created. After citing pertinent provisions of 
statute and apt decisions touching acceptance, the court said: 


‘‘Nor is there any dispute that the written acceptance contemplated 
by the statute may be made by telegrams. 7 Cyc. 765.’’ Page 609. 


The same doctrine is expanded and supported by additional citations 
in 8 C. J. 305. 

The Negotiable Instruments Act contemplates that an acceptance of 
bills of exchange, which include checks, may be written ‘‘on a paper 
other than the bill itself’? (R. S. 52—1103), in which respect the act is 
merely repetitive of our earlier alw (G. 8. 1901, § 548), which was con- 
sidered in Eakin v. Bank, 67 Kan. 338, 72 P. 874. The books are full 
of cases where telegraphic communications touching checks have been 
construed as acceptances, so that defendant’s contention that physical 
presentation of a check at the bank is a prerequisite to its acceptance 
cannot be sustained. In Garrettson v. North Atchison Bank (C. C.) 
39 F. 168, 7 L. R. A. 428, extensively quoted in Bank v. Bank, supra, 
the telegram of inquiry read: ‘‘ Will you pay James Tate’s check on you 
twenty-two thousand dollars? Answer.’’ The bank wired in response: 
‘‘James Tate is good. Send on your paper.’’ It was held that the 
bank’s telegram constituted a written acceptance of the check, render- 
ing the bank liable for its amount to a holder thereof who was shown 
the telegram and took the check for value in reliance thereon. 

The present case is quite like that of Iowa St. Sav. Bank v. City 
Nat. Bank, 183 Iowa, 1347, 168 N. W. 148, L. R. A. 1918F, 169, where 
Lon Fraseur issued his check for $1,038 in favor of H. I. Ball. Ball 
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indorsed the check to the Iowa State Savings Bank of Fairfield, but 
before paying any money thereon or giving Ball credit therefor the 
Fairfield Bank wired the City National Bank of Tipton on which the 
check was drawn: 


‘*Fairfield, Iowa, June 4, 1914. City National Bank, Tipton, Iowa. 
Will you pay check for ten hundred thirty-five dollars signed Lon 
Fraseur for cattle? Iowa State Savings Bank.’’ 


The Tipton Bank wired the answer : 


‘‘Tipton, Iowa, June 4, 1914. Iowa State Savings Bank, Fairfield, 
Iowa. We will pay check for ten hundred thirty-five dollars signed 
Lon Fraseur. City National Bank.’’ 


Before the check turned up for payment at the Tipton Bank the 
maker, Lon Fraseur, had stopped payment and the Tipton Bank refused 
to pay the check. In the action which followed the contention was that 
there was no acceptance of the check. The court said: 


‘‘Tf there could be no valid acceptance except by writing and signing 
the formal words upon the face of the instrument, the exception would 
have to be sustained; but this is not the law. Our Negotiable Instru- 
ments Statute provides that a bill of exchange does not, ‘of itself,’ 
operate as an assignment of the funds in the hands of the drawee, 
available for the payment thereof, and that, until there is an acceptance, 
the drawee is not liable on the bill (Code Supp. § 3060a127), and further 
provides that the acceptance must be in writing, signed by the drawee 
(Code Supp. § 3060a132) ; but it nowhere makes it necessary that such 
acceptance shall, in all cases, be written upon the bill itself. On the 
contrary, it recognizes the validity of an acceptance written on paper 
other than the bill, and an action can be maintained thereon against 
the drawee, in favor of one to whom it is shown, and who, on faith 
thereof, receives the bill for value. Code Supp. § 3060a134. It also 
makes the unconditional written promise of the payee to accept a bill 
before it is drawn the equivalent of an actual acceptance, in favor of 
every person who, on faith thereof, receives the bill for value.’’ (183 
Iowa, 1349, 168 N. W. 148) page 171. 


To the same effect were Selma Savings Bank v. Webster County 
Bank, 182 Ky. 604, 206 8S. W. 870, 2 A. L. R. 1136, and notes; and Com- 
mercial Bank v. First Nat. Bank, 147 La. 925, 86 So. 342, 13 A. L. R. 
986; Muentzer v. Los Angeles Trust & Savings Bank (C. C. A.) 3 F. 
(2d) 222. See, also, note to Coolidge et al. v. Payson et al., in 4 L. Ed. 
185; note in 26 A. L. R. 312; 3 R. C. L. 1305, 1306. 

It seems clear both by reason and by authority that by its telegram 
to the Hotel Baltimore on the morning of February 11, 1920, before it 
had either telephone or other request from defendant to stop payment 
on the check, the plaintiff bank had bound itself unequivocally to honor 
and pay the check to the hotel company, as it was precisely the sort-.of 
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party defined and protected by the statute—‘‘a person to whom it [the 
telegram] is shown and who on the faith thereof receives the bill for 
value.’’ R. S. 52—1103. 

While the foregoing seems to conclude the matter, on precedent and 
principle, there is another and simpler view that leads to the same 
conclusion. Whether the undisputed facts of this case constitute in 
every technical sense an acceptance of the check, or whether pursuant to 
the request of defendant on his departure for Kansas City, the bank did 
give an affirmative response to the telegraphic inquiry of Hotel Balti- 
more. When that affirmative response was acted upon by the hotel, the 
bank’s liability was that of a principal debtor to the hotel, not a mere 
surety or guarantor, and it could not relieve itself of that obligation on 
stop payment instructions received from defendant two hours later by 
telephone or some days later by mail. McAdoo v. Bank, 106 Kan. 662, 
and citations, 189 P. 155. It was at defendant’s request that the bank 
committed itself and had to pay. 

Appellant also complains of the introduction of certain correspond- 
ence which passed between the Hotel Baltimore and the plaintiff bank. 
It was not incompetent. 

A final complaint is made about the amount of the judgment, $199.20. 
Since the bank paid $164.80 on defendant’s behalf nearly four years 
before it obtained judgment, we do not detect any substantial error in 
the mathematical computation of principal and interest, although the 
aggregate sum allowed does seem a trifle low. 

The judgment is affirmed. 


PURCHASER OF DEFECTIVE GOODS NOT EN- 
TITLED TO RECOVER PROCEEDS OF DRAFT 
AS AGAINST BANK PURCHASING DRAFT 


Colonial Lumber Co. v. Andelusia Nat. Bank, Supreme Court of 
Mississippi, 103 So. Rep. 343 


The plaintiff lumber company, a corporation engaged in buying 
and selling lumber, purchased from a manufacturer several lots of 
lumber to be shipped to various consignees. Several shipments of 
the lumber were declined by the consignees because it had been de- 
fectively manufactured, and the plaintiff suffered a loss thereby. In 
order to recover the amount of this loss the plaintiff conceived the 
plan of ordering another car of lumber from the manufacturer, and 
attaching in the hands of a bank the proceeds of the draft which 


NOTE—For similar decisions see Banking Law Journal Digest (Third 
Edition, 1925) § 88. 
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should be drawn for the purchase price. Accordingly the plaintiff 
purchased a car of lumber from the manufacturer and instrueted 
the latter to ship it to a named consignee and to draw on the plaintiff 
for the purchase price. 

The manufacturer shipped the lumber, drew a draft on the plain- 
tiff payable to the defendant bank, and deposited the draft in the 
defendant bank. The bank credited the account of the manufacturer 
with the full amount of the draft, and sent it to a bank in Jackson, 
Miss., for collection. The Jackson bank collected the draft and im- 
mediately the proceeds were attached in connection with this action 
to recover for the losses sustained tipon the prior shipments. Sub- 
sequently, the shipment against which the draft was drawn was 
refused by the consignee because of defects, and the plaintiff was 
permitted to amend its original bill of complaint so as to sue for the 
loss sustained upon that shipment. The defendant bank contended 
that it was a holder in due course of the draft, and as such was the 
owner of the proceeds thereof, and therefore the proceeds could not 
be attached for a debt due by the manufacturer to the plaintiff. 

It was held that under no circumstances could the plaintiff re- 
cover any part of the proceeds of the draft as against the defendant 
bank, for losses sustained on account of shipments made prior to the 
one covered by the draft. It was further held that the holder of a 
draft indorsed to him is presumed to have paid value for it, and 
the burden of ‘showing the contrary is upon him who asserts rights 
to the proceeds thereof, and, as the plaintiff failed to show that the 
defendant was not a holder in due course, it was not entitled to re- 
cover out of the proceeds of the draft the loss sustained on the 
lumber for the purchase price of which the draft was drawn. A 
decree in favor of the defendant bank was affirmed. 


Suit by the Colonial Lumber Co. against the Andelusia National 
Bank and others. From decree in favor of the named defendant, com- 
plainant appeals. Affirmed. 

G . G. Lyell, F. M. West, Watkins, Watkins & Eager, and Joseph 
M. White, all of Jackson, amicus curiae. 

Alexander & Alexander, of Jackson, for appellees. 


COOK, J.—The appellant, Colonial Lumber Co., a corporation en- 
gaged in buying and selling lumber, instituted an attachment in chancery 
against Caton & Parker, lumber manufacturers, of Andelusia, Ala., and 
the Andelusia National Bank, and the Jackson-State National Bank, of 
Jackson, Miss., the holder of the proceeds of a draft drawn on the ap- 
pellant by Caton & Parker, and payable to the Andelusia National Bank. 
Upon the evidence offered in the court below a decree in favor of the 
Andelusia National Bank was entered, and from this decree this ap- 
peal was prosecuted. 

From the averments of the original bill and the proof offered in 
support thereof it appears that the appellant was engaged in the busi- 
ness of buying and selling yellow pine lumber at wholesale, buying the 
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same from manufacturers to be shipped to destinations throughout the 
country in ear lots; that it purchased from Caton & Parker several 
shipments of lumber which were declined by the consignees to whom it 
had sold the same, because it had been defectively manufactured and 
did not meet the requirements of the consignees or the specifications of 
the appellant; and that by reason of this breach on the part of Caton & 
Parker the appellant had- sustained losses amounting to $613.52. In 
order to recover this loss, the appellant conceived the idea of ordering 
from Caton & Parker another car of lumber, and attaching in the hands 
of a Jackson, Miss., bank the proceeds of a draft to be drawn for the 
purchase price of the car of lumber, and in pursuance of this plan the 
appellant purchased a car of lumber from Caton & Parker, with in- 
structions to ship the same to the Foster Lumber Co., of Athens, Ohio, 
and draw upon the appellant for 80 per cent. of the purchase price. 
Thereafter Caton & Parker shipped the car of lumber as directed, and 
drew a draft on the appellant for the sum of $656, payable to the 
Andelusia National Bank, and deposited the same in the said Andelusia 
National Bank. The Andelusia National Bank credited the account of 
Caton & Parker with the full amount of the draft, and thereafter for- 
warded the draft to the Jackson-State National Bank of Jackson, Miss., 
for collection and remittance to the Andelusia National Bank, and the 


amount of the draft was paid by the drawee to the said Jackson-State 
National Bank, and immediately the proceeds of the draft were 
attached under the original bill filed in this cause against Caton 
& Parker, the Andelusia National Bank, and the Jackson-State Na- 
tional Bank. 


Caton & Parker or the Caton & Parker Lumber Co. did not answer 
the bill of complaint, but the Andelusia National Bank filed an answer 
denying the material averments of the bill and the right of the ap- 
pellant to subject the proceeds of the draft to its claim against Caton & 
Parker, and averring that it was a holder in due course of the draft in 
question, and consequently that it was the owner of the proceeds of 
the draft, and the same were not subject to attachment for a debt due or 
alleged to be due by the defendant Caton & Parker Lumber Co., to the 
complainant. 

At the time the draft in question was paid by the appellant, and at 
the time of the filing of this original bill, the appellant had no reason to 
believe that there would be any breach of contract by Caton & Parker 
as to this last car, but when the ear arrived at its destination it was 
refused by consignee on account of being defective in grade and quality, 
and after considerable controversy over this shipment, with the consent 
of Caton & Parker, it was finally disposed of to another party at a loss 
of $368.20. At the trial of the cause, over the objection of the appellee, 
the appellant was permitted to amend its original bill so as to sue for the 
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loss sustained upon this last car, and by cross-appeal the appellee as- 
signs as error the action of the court in allowing this amendment. 

The cashier of the appellee the Andelusia National Bank testified 
that the Caton & Parker Lumber Co. was a regular customer of appellee; 
that it was the custom of this lumber company to handle drafts on their 
customers through the appellee bank, the bank taking actual ownership 
of the drafts and crediting the proceeds to the Caton & Parker Lumber 
Co. subject to their check ; that the appellee did not accept the particular 
draft in question as a collection item, but accepted it as a cash item and 
immediately credited the account of the Caton & Parker Lumber Co. with 
the full amount of the draft. The exact status of the account of the 
Caton & Parker Lumber Co. with the appellee between the deposit of the 
draft and the filing of this suit is not developed in the record, the only 
testimony bearing upon this point being the answer of the cashier of 
the appellee to the following interrogatory : 


‘*Tf you have stated that the face of this draft was credited to Caton 
& Parker by your bank, state whether this amount was, before this 
suit, or has been subsequently, drawn out by Caton & Parker ?’’ 


To this question, he replied: 


‘‘The amount of this draft was drawn out by Caton & Parker Lumber 
Co. before this suit.’’ 


The deposition of this witness was taken 16 months after the suit 
was filed, and he testified that the Caton & Parker Lumber Co. was then 
indebted to the bank in the sum of about $5,000, and that it then had on 
deposit with the bank the sum of $1,586.74, but there was no effort 
whatever to show the state of this account between the time of the deposit 
of the draft and the filing of the suit, further than this statement of the 
eashier of the bank that the amount of this draft had been checked out 
before this suit. 

Under no view of this case would the appellant be entitled to recover 
any part of the proceeds of this draft as against the appellee, the pur- 
chaser thereof, for losses sustained by reason of defective lumber in 
shipments made prior to the one covered by the particular draft and bill 
of lading, and for which losses the original suit was filed. In the case of 
Bank v. Searles, 81 Miss. 169, 32 So. 314, it was held that a bank which 
purchased a draft with bill of lading attached occupies, as to the con- 
signee, the situation of the consignor only as to the goods represented by 
the particular draft and bill of lading, and that the consignee, after 
paying the draft and reciving the bill of lading, cannot subject the pro- 
ceeds of the draft in the hands of a collecting bank to his demand for 
damages or losses sustained on other and prior shipments of goods, al- 
though they may have been included in one contract of sale. The bill 
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as originally filed sought to recover only losses on prior and wholly dis- 
connected shipments, and consequently the court below was correct in 
denying recovery for these losses. There is an additional reason why 
this action of the court was correct, and that is, the appellant utterly 
failed to prove that any such losses had been sustained. 

The next question presented for consideration is whether the court 
erred in permitting the appellant to amend its bill so as to seek a re- 
eovery for losses, amounting to $368.20, sustained by reason of defective 
lumber in the shipment represented by the particular draft and bill of 
lading in controversy. At the time this original bill was filed, the ap- 
pellant had no information in regard to the defective character of this 
last shipment of lumber, and no reason to believe that any loss would be 
sustained on account of this shipment. Our statute and practice re- 
quires that amendments shall be liberally allowed so as to prevent delay 
and injustice, and we do not think the court erred in permitting this 
amendment by which it was sought to recover a loss that had been dis- 
covered after the filing of the original bill. 

This amendment having been permitted, there remains for con- 
sideration the action of the court in denying recovery against the ap- 
pellee, ont of the proceeds of the draft, the $368.20 loss alleged to have 
been sustained on the ear of lumber for the purchase price of which the 
particular draft was drawn. 

The holder of a draft or other negotiable paper payable to or in- 
dorsed to him is presumed to have a bona fide title to, and to have paid 
value for it, and the burden of showing to the contrary is upon him who 
asserts rights to the proceeds thereof or sets up defenses against it. 
Harrison et al. v. Pike Bros. & Co., 48 Miss. 46; Emanuel v. White, 34 
Miss. 56, 69 Am. Dee. 385. But the mere crediting of a depositor’s ac- 
count with the full amount of a draft does not constitute a bank a bona 
fide purchaser of the draft. To be such, the holder of the draft must 
actually part with something of value, and if it is shown that the bank 
merely gave credit to the depositor for the amount of the draft without 
actually paying out any funds, such bank is not a bona fide holder for 
value. In the ease at bar it was affirmatively shown that the entire 
amount of this draft was drawn out before this suit, but there was nc 
effort whatever made to show the exact status of the depositor’s account 
between the date of the draft and the filing of the suit. It was shown 
that at the time of the taking of the deposition of appellee’s cashier. 
which was about 17 months after the filing of the suit, the depositor had 
to its eredit in the appellee bank a sum in excess of the amount of this 
draft; but this was immaterial. The material inquiry was as to the 
state of the account at the time of and before the bank received notice 
of an infirmity in the draft by the filing of the suit. As to this the 
record is entirely silent. The draft was drawn and credit therefor giver 
on January 17, 1923, and this suit was filed on February 3, 1923. Dur. 
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ing the time intervening between the date of the draft and the filing of 
the suit, the depositor’s entire balance may have been drawn out, or its 
account may have been overdrawn. If the contention of the appellant 
that in order to constitute the bank a holder for value, it was necessary 
that the depositor’s entire balance should have been drawn out between 
the date of the credit and the filing of the suit, be conceded, it was not 
shown that such was not the case, and the presumption that the bank 
was a purchaser for value must prevail. 

In the case of Bank of Gulfport v. Smith, 132 Miss. 63, 95 So. 785, 
it was held that when a bank receives for deposit a check payable to the 
depositor and drawn on another bank, and permits the depositor to 
withdraw the amount of the check before notice of any infirmity therein, 
it becomes a holder for value of the check. It seems that this holding is 
controlling here, and consequently the decree of the court below will be 
affirmed. 

Affirmed. 


BANK LIABLE FOR FUNDS COLLECTED BY 
CASHIER AS ADMINISTRATOR AND USED 
IN PAYMENT OF HIS NOTE 


First Nat. Bank of Central City v. Stringer, Court of Appeals of 
Kentucky, 268 S. W. Rep. 1101 


The administrator of a decedent’s estate was also the cashier of 
the plaintiff bank. He collected funds belonging to the estate, and 
used them in payment of his note held by the bank for collection. 
Part of the amount misappropriated by the cashier was collected 
upon a draft payable to him as administrator. The remainder was 
collected upon a note payable to two other persons but indorsed by 
the cashier as administrator. In an action by the heirs of the 
decedent it was held that since the draft and note were so drawn as 
to give notice to the bank that the funds were impressed with a trust, 
the bank was responsible for the misappropriation of such funds. 
Accordingly a judgment for the plaintiffs was affirmed. 


Action by J. H. Stringer and others against the First National Bank 
of Central City. Judgment for plaintiffs, and defendant appeals. Af- 
firmed. 

Wilkins & Sparks, of Greenville, for appellant. 

Willis & Taylor, of Greenville, for appellees. 








NOTE—For similar decisions ‘see Banking Law Journal Digest (Thiré 
Edition, 1925) § 883. 
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SANDIDGE, C.—R. L. Stringer, who lived in Muhlenberg county, 
Ky., died intestate in that county in the year 1919. At the time of his 
death he was the owner of and lived upon a tract of land in that county. 
The First National Bank of Central City, Ky., held his note for $1,200 
secured by mortgage on the land. Although a married man, decedent 
had no children, and at the time of his death was survived by his wife, 
appellee Cordie Stringer, who subsequently married a man by the name 
of Sears, and his father and mother, appellees J. H. Stringer and N. A. 
Stringer. After his death, B. F. Green, who, at the time, was the cashier 
of appellant bank, qualified as his administrator. His personal property 
was not sufficient to pay the debts and claims against his estate, and, in 
order to save the cost of litigation, it was agreed that the administrator 
of the estate might sell the tract of land owned by him, and out of its 
proceeds settle his debts, including the $1,200 owing to appellant bank, 
and place the remainder of the purchase price to the credit of his sur- 
viving widow, appellee Cordie Stringer. All the parties were of age 
and sui juris. A deal was made whereby the tract of land was sold to 
J. W. Ross for $3,500; $3,000 in cash, and $500 evidenced by note due 
12 months after date. $100 of the $3,000 cash payment was paid by the 
check of J. W. Ross made payable to B. F. Green, and $2,900 of the cash 
payment was collected by Green by drawing on Ross for that amount; 
the draft being drawn payable to ‘‘B. F. Green, Adm’r,’’ and being 
signed by ‘‘B. F. Green, Adm’r,’’ and being sent by him through ap- 
pellant bank to the Rockport Deposit Bank for collection. When pre- 
sented at the latter bank it was paid by J. W. Ross. Before the $500 
note fell due, J. W. Ross notified Green to send it to the Citizens’ Bank 
of Drakesboro and he would pay it. The $500 note was made payable to 
appellees J. H. Stringer and Cordie C. Stringer. Upon receipt of the 
notice that it would be paid before maturity B. F. Green, then the 
eashier of appellant bank, and administrator of R. L. Stringer, indorsed 
the note ‘‘B. F. Green, Adm’r,’’ and it was sent direct by appellant bank 
to the Citizens’ Bank of Drakesboro for collection. Ross paid the 
amount due to the latter bank and it remitted same to appellant by 
eashier’s check payable to it. 

It appears that instead of paying the debts and demands against the 
estate of R. L. Stringer, deceased, including the $1,200 note held by the 
bank of which he was cashier, Green misappropriated the entire $3,507.50 
collected by him and converted it to his own use. This litigation ensued 
and the question presented to us by the appeal is who, under the cir- 
cumstances detailed above and in the light of the additional facts and 
circumstances disclosed by the record, should lose the amount so col- 
lected and misappropriated by Green. After the pleadings were made 
up, by agreement, the parties transferred the cause to equity for a 
trial in chancery. The chancellor adjudged that appellees J. H. Stringer 
and his wife, N. A. Stringer, and Mrs. Cordie 8. Sears, recover of ap- 
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pellant, First National Bank of Central City, Ky., $3,500, the amount of 
the purchase price of the tract of land, with interest from August 25, 
1921, until paid; that being the date on which the sale was made by the 
heirs of R. L. Stringer to J. W. Ross, subject to a credit of $1,200, with 
interest from September 14, 1919, until paid—that being the amount of 
the note held by it against decedent, R. L. Stringer, secured by lien on 
the land. The cross-petition of appellant bank against J. W. Ross, the 
purchaser of the tract of land, and B. F. Green, its former cashier and 
administrator of R. L. Stringer, was dismissed. This appeal is prosecuted 
from that judgment, but in filing the statement of appeal B. F. Green 
was not made a party appellee. Hence the action of the chancellor in 
dismissing appellant’s cross-petition against him is not before the court. 

It is insisted for appellant bank that it is not liable for the acts of 
Green in misappropriating the funds in question, because at the time 
he was acting in his individual capacity or as the agent and representa- 
tive of appellees; and, although at the same time he was its cashier, he 
was engaged in a scheme to defraud it and appellees for his own benefit. 
It insists that, under the circumstances, his knowledge that he was mis- 
appropriating the funds of the estate upon which he was administering 
cannot be imputed to it and that, therefore, it is not responsible. It 
appears, however, that the entire $3,500 of the purchase price of the 
tract of land sold by appellees passed through appellant bank; $3,400 of 
that amount passed through appellant bank in the form of paper so 
drawn as to give notice to it that the fund was impressed with a trust, 
and was not the money of B. F. Green. A bank in Louisville had sent 
to appellant bank for collection a note on B. F. Green for approximately 
$4,500. While holding that note for collection, Green, the administrator 
of R. L. Stringer, drew on J. W. Ross, the purchaser of the tract of 
land, for $2,900; the draft being signed by and payable to B. F. Green, 
administrator. Appellant bank advanced to Green the amount of the 
draft and Green, then acting as the agent of the bank, used the $2,900 
with which to pay in part his $4,500 note held by appellant bank for 
collection. Suppose Green had had no connection with appellant bank 
and it had held the $4,500 note on him for collection. If he had cashed 
at appellant bank the draft on J. W. Ross for $2,900, the draft having 
been drawn in his favor as administrator, and having been signed by 
him as such, and appellant had then handed the money back to the 
bank with direction that it be applied as part payment on the note held 
by it for collection, could it be said that the bank would be relieved of 
liability because it had no knowledge that he was misappropriating the 
funds? The draft itself made payable to B. F. Green, administrator, 
gave notice to appellant bank that the fund was impressed with a trust, 
and, in misappropriating the proceeds of the draft by using it in part 
payment of his individual note held by appellant for. collection, neces- 
sarily knowledge of the fact that Green was misappropriating the 
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proceeds of the draft was brought home to appellant bank. In apply- 
ing the $2,900 to the payment in part of the $4,500 note, Green was 
necessarily acting as the agent of appellant because the note was held 
by the bank for collection. Appellant bank took $2,900, which it knew 
belonged to B. F. Green, administrator, and applied it to the payment of 
a note on B. F. Green individually, which it held for collection. Hence 
it had knowledge of and participated in the misappropriation. The 
same thing is true with reference to the proceeds of the $500 note. It 
was made payable to J. H. Stringer and Cordie C. Stringer. It was in- 
dorsed by B. F. Green, administrator. Appellant bank sent it to J. W. 
Ross’ bank for collection. The latter remitted the amount due on the 
note direct to appellant bank. When received, B. F. Green misap- 
propriated that fund by depositing it to his individual credit and check- 
ing it out. The responsibility of a bank for the proceeds of paper so 
drawn as to give it notice that the fund is impressed with a trust is 
fully discussed in the very recent opinion of this court in Mitchell v. 
First National Bank of Hopkinsville, reported in 203 Ky. 770, 263 
S. W. 15. A reiteration of the principles involved is deemed to be un- 
necessary. The draft and note with which the purchase money for the 
tract of land was paid having been so drawn as to give notice to ap- 
pellant bank that the fund was impressed with a trust, and it being 
held, under the authority of the Mitchell case, supra, to have participated 
in the misappropriation of the fund, under authority of and for the 
reasons set forth in that opinion, appellant, First National Bank of Cen- 
tral City, Ky., was and is liable to appellees for B. F. Green’s misap- 
propriation of their funds. 
The judgment is affirmed. 


NOTE INDORSED BY CORPORATION FOR 
ACCOMMODATION 


Rosenberg v. Bekenstein, New York Supreme Court, Appellate Division. 
208 N. Y. Supp. 309 


The plaintiff discounted a note for the maker, who was also the 
payee, after it had been indorsed by a corporation. In discounting 
the note the plaintiff made his check payable to the corporation and 
delivered it to the maker. Subsequently, when sued upon the note, 
the corporation contended that it was not liable because it had in- 
dorsed the note without consideration and for the accommodation of 
the maker. It was held that while the corporation, being a domestic 


NOTE—For similar decisions see Banking Law Journal Digest (Third 
Edition, 1925) § 31. 
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manufacturing corporation, was without authority to sign or indorse 
accommodation paper, it would nevertheless be liable on the note 
unless the plaintiff had notice that it was an accommodation in- 
dorser. However, since the court found that the evidence was such 
as to justify the jury in finding that the note was indorsed for ac- 
commodation and that the plaintiff had knowledge of that fact, a 
judgment reversing a judgment of the trial court in favor of. the 
defendant was reversed and the judgment of the trial court was re- 
instated. 


Action by Irving Rosenberg against Max Bekenstein and others. 
From a determination of the Appellate Term (200 N. Y. S. 296), re- 
versing a judgment for defendant Katz Garment Co., Inc., after a trial 
by jury, which determination directed judgment for plaintiff for amount 
claimed in complaint, said defendant appeals by permission of Presiding 
Justice of Appellate Division. Determination of Appellate Term 
reversed, verdict of jury reinstated, and Judgment entered thereon 
affirmed. 

Cohen, Haas & Schimmel, of New York City (Isidore Cohen, of 
New York City, of counsel), for appellant. 

Milton Breakstone, of New York City (Gerson C. Young, of New 
York City, of counsel), for respondent. 


MERRELL, J.—The action is upon a promissory note indorsed by 
the defendant appellant, the Katz Garment Co., Inc. Upon the trial an 
issue of fact was presented by the testimony as to whether or not the 
indorsement of the promissory note in suit, which was made by one Max 
Bekenstein, payable to his order and first indorsed by him and sub- 
sequently indorsed by the Katz Garment Co., Inec., was indorsed by 
the said defendant appellant without consideration and for the ac- 
commodation of said Bekenstein, or whether the indorsement of the 
defendant appellant was for value. Upon the trial the plaintiff pre- 
sented the note, the making and delivery of which was admitted by the 
defendant, and rested. The defense then offered testimony to show 
that its indorsement of the note in question was without consideration, 
and solely for the accommodation and benefit of Bekenstein. 

The Katz Garment Co., Inec., was a manufacturing corporation or- 
ganized under the laws of this state. Bekenstein conducted a restaurant 
business in Hoboken, and Morris Katz, the president of the Katz Gar- 
ment Co., Ine., had been his warm friend for many years, and had 
frequently done favors for Bekenstein, lending him money and indorsing 
his paper. Katz testified that Bekenstein, at the time of the indorse- 
ment of the note in question, owed his corporation or himself nothing, 
nor was the corporation indebted to Bekenstein; that no sale of mer- 
chandise or other business transaction of any kind was had between 
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proceeds of the draft was brought home to appellant bank. In apply- 
ing the $2,900 to the payment in part of the $4,500 note, Green was 
necessarily acting as the agent of appellant because the note was held 
by the bank for collection. Appellant bank took $2,900, which it knew 
belonged to B. F. Green, administrator, and applied it to the payment of 
a note on B. F. Green individually, which it held for collection. Hence 
it had knowledge of and participated in the misappropriation. The 
same thing is true with reference to the proceeds of the $500 note. It 
was made payable to J. H. Stringer and Cordie C. Stringer. It was in- 
dorsed by B. F. Green, administrator. Appellant bank sent it to J. W. 
Ross’ bank for collection. The latter remitted the amount due on the 
note direct to appellant bank. When received, B. F. Green misap- 
propriated that fund by depositing it to his individual eredit and check- 
ing it out. The responsibility of a bank for the proceeds of paper so 
drawn as to give it notice that the fund is impressed with a trust is 
fully discussed in the very recent opinion of this court in Mitchell v. 
First National Bank of Hopkinsville, reported in 203 Ky. 770, 263 
S. W. 15. <A reiteration of the principles involved is deemed to be un- 
necessary. The draft and note with which the purchase money for the 
tract of land was paid having been so drawn as to give notice to ap- 
pellant bank that the fund was impressed with a trust, and it being 
held, under the authority of the Mitchell case, supra, to have participated 
in the misappropriation of the fund, under authority of and for the 
reasons set forth in that opinion, appellant, First National Bank of Cen- 
tral City, Ky.. was and is liable to appellees for B. F. Green’s misap- 
propriation of their funds. 
The judgment is affirmed. 


NOTE INDORSED BY CORPORATION FOR 
ACCOMMODATION 


Rosenberg v. Bekenstein, New York Supreme Court, Appellate Division. 
208 N. Y. Supp. 309 


The plaintiff discounted a note for the maker, who was also the 
payee, after it had been indorsed by a corporation. In discounting 
the note the plaintiff made his check payable to the corporation and 
delivered it to the maker. Subsequently, when sued upon the note, 
the corporation contended that it was not liable because it had in- 
dorsed the note without consideration and for the accommodation of 
the maker. It was held that while the corporation, being a domestic 


NOTE—For similar decisions see Banking Law Journal Digest (Third 
Edition, 1925) § 31. 
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manufacturing corporation, was without authority to sign or indorse 
accommodation paper, it would nevertheless be liable on the note 
unless the plaintiff had notice that it was an accommodation in- 
dorser. However, since the court found that the evidence was such 
as to justify the jury in finding that the note was indorsed for ac- 
commodation and that the plaintiff had knowledge of that fact, a 
judgment reversing a judgment of the trial court in favor of.the 
defendant was reversed and the judgment of the trial court was re- 
instated. 


Action by Irving Rosenberg against Max Bekenstein and others. 
From a determination of the Appellate Term (200 N. Y. S. 296), re- 
versing a judgment for defendant Katz Garment Co., Inc., after a trial 
by jury, which determination directed judgment for plaintiff for amount 
claimed in complaint, said defendant appeals by permission of Presiding 
Justice of Appellate Division. Determination of Appellate Term 
reversed, verdict of jury reinstated, and Judgment entered thereon 
affirmed. 

Cohen, Haas & Schimmel, of New York City (Isidore Cohen, of 
New York City, of counsel), for appellant. 

Milton Breakstone, of New York City (Gerson C. Young, of New 
York City, of counsel), for respondent. 


MERRELL, J.—The action is upon a promissory note indorsed by 
the defendant appellant, the Katz Garment Co., Inc. Upon the trial an 
issue of fact was presented by the testimony as to whether or not the 
indorsement of the promissory note in suit, which was made by one Max 
Bekenstein, payable to his order and first indorsed by him and sub- 
sequently indorsed by the Katz Garment Co., Inc., was indorsed by 
the said defendant appellant without consideration and for the ac- 
commodation of said Bekenstein, or whether the indorsement of the 
defendant appellant was for value. Upon the trial the plaintiff pre- 
sented the note, the making and delivery of which was admitted by the 
defendant, and rested. The defense then offered testimony to show 
that its indorsement of the note in question was without consideration, 
and solely for the accommodation and benefit of Bekenstein. 

The Katz Garment Co., Inc., was a manufacturing corporation or- 
ganized under the laws of this state. Bekenstein conducted a restaurant 
business in Hoboken, and Morris Katz, the president of the Katz Gar- 
ment Co., Ine., had been his warm friend for many years, and had 
frequently done favors for Bekenstein, lending him money and indorsing 
his paper. Katz testified that Bekenstein, at the time of the indorse- 
ment of the note in question, owed his corporation or himself nothing, 
nor was the corporation indebted to Bekenstein; that no sale of mer- 
chandise or other business transaction of any kind was had between 
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Bekenstein and the Katz Garment Co., Inc., or Katz personally, except 
the indorsement of the note in suit at Bekenstein’s request. The note 
bore date May 24, 1922, and was given for $1,000, and, as before stated, 
was payable three months after date to the order of the maker, Max 
Bekenstein. Bekenstein brought the note, which he had thus made and 
indorsed, to Katz, and asked that the Katz Garment Co. indorse the same, 
so that he could obtain the money thereon. This the president, Morris 
Katz, did, indorsing first the name of his corporation and its address, 
by himself, as president. 

Morris Katz further testified that a few days thereafter Bekenstein 
brought to the defendant the plaintiff’s check for the sum of $1,000, 
which was made payable to the order of the Katz Garment Co., Inc., and 
asked Katz to indorse the same, which he did by indorsing on said 
check the name of his corporation, and returned the same to Bekenstein. 
Bekenstein also obtained the indorsement of B. Levine, the treasurer of 
the Katz Garment Co., Inc. Both Katz and Levine testified that no 
part of the proceeds of this check was ever received by the corporation, 
or Katz, or Levine, and that no money was received by the corporation 
from Bekenstein at any time at or after the date of said check. Almost 
immediately after the check was indorsed by Katz and Levine and de- 
livered to Bekenstein, the latter disappeared, and according to the evi- 
dence had not been heard of from that time until the time of the trial. 
The check of the plaintiff, with its various indorsements, was offered and 
received in evidence. The check bears the indorsement, first, of the 
payee, Katz Garment Co., Inc., M. Katz, President, B. Levine, Treas- 
urer, and underneath this indorsement is that of M. Bekenstein and of 
the Trust Co. of New Jersey, Hoboken Branch. It therefore very plainly 
appears that Bekenstein obtained the proceeds of said check. Upon the 
trial the books of the corporation were produced, and show that the 
transaction in connection with the note had nothing to do with the 
business of the corporation. 

The plaintiff is an attorney and counselor at law, practicing in the 
borough of Manhattan, New York City. He testified that on June 7, 
1922, a Mr. Aaronson, a real estate agent and an office associate of Rosen- 
berg, the plaintiff, came into his private office with Max Bekenstein, and 
that Aaronson handed Rosenberg the note in suit; at that time all prior 
indorsements were on the note; that Aaronson asked Rosenberg to dis- 
count the note, and Rosenberg testifies that merely out of friendship for 
Aaronson he discounted the note by then drawing his check for $1,000, 
payable to the order of the Katz Garment Co., Inc., and then delivered 
said check to either Aaronson or Bekenstein. Later on in his testimony 
plaintiff testified that he delivered the check to Bekenstein. At that 
time Rosenberg disclaims any knowledge or acquaintance with the Katz 
Garment Co., Inc., or any one connected with said corporation. Plaintiff 
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did not disclaim knowledge, or lack thereof, as to the accommodation 
nature of the defendant’s indorsement of the note. 

Aaronson testified that he received the note from a man by the name 
of I. Roey, who he testified was a partner with Bekenstein in the resta- 
urant enterprise at Hoboken; that Roey had brought the note to him a 
day or two before, and asked him as a favor to have it discounted, 
agreeing to pay him for his trouble. Aaronson testified that he went 
to the Katz Garment Co., Inc., to see Katz, and there saw a son of 
Bekenstein, who was employed there as a bookkeeper, and that the 
son then told him, when shown the note, that it was all right, and that 
Bekenstein, the maker of the note, was his father, and owed money to 
the Katz Garment Co., Inc., and that he paid them by that note. 
Aaronson further testified on the day following he again visited the 
Katz Garment Co., Inc., and saw Morris Katz, its president, and that 
Katz then stated to him that he knew Bekenstein, and that Bekenstein 
owed the firm money, and that it was hard to get money from him, and 
that he thought the best thing to do would be to get a note from him, 
and get the note discounted. Aaronson further testified that on the 
day following, June 7, 1922, he saw Bekenstein in the plaintiff’s office, 
and at that time Bekenstein received the plaintiff’s check for $1,000. 
On cross-examination he admitted that Bekenstein gave his personal 
check for $25 to him, to make good Roey’s agreement to pay him for 
his trouble. 

Jacob Bekenstein, a son of the maker of the note, denied that he ever 
had any such conversation with Aaronson as testified to by the latter. 
He testified that Aaronson did come to the place of business of the 
Katz Garment Co., Inc., but that the only inquiry he made was as to 
the genuineness of the indorsement of the Katz Garment Co., Inc., upon 
the note in suit. 

Morris Katz, in rebuttal, also denied that he had any conversation 
with Aaronson, except on one occasion, when the note was protested, 
and that he on that occasion asked Aaronson what he wanted of him, 
and advised Aaronson to wait until Bekenstein came back, and that he 
would then pay him. 

The evidence, as before stated, presented two questions of fact: 
First, was the note an accommodation note, indorsed by the Katz Gar- 
ment Co. for the accommodation of Bekenstein? and, if so, was the plain- 
tiff an innocent purchaser and holder thereof for value, without notice 
of any infirmity? Under the decisions in this state, the law is well 
settled that the defendant Katz Garment Co., Inc., being a domestic 
manufacturing corporation, was without authority to sign or indorse 
accommodation paper. Jacobus v. Jamestown Mantle Co., 211 N. Y. 
154, 105 N. E. 210; National Park Bank v. German-American Mutual 
Warehouse, ete., Co., 116 N. Y. 281, 22 N. E. 567, 5 L. R. A. 673; 
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National Pank of Newport v. H. P. Snyder Mfg. Co., 117 App. Div. 370, 
102 N. Y. 8. 478; Fox v. Rural Home Co., 90 Hun, 365, 35 N. Y. 8. 396, 
affirmed on opinion below 157 N. Y. 684, 51 N. E. 1090. Even though 
the indorsement was made by the defendant appellant for the accom- 
modation of Bekenstein, the indorser would nevertheless be lable, un- 
less the plaintiff had knowledge or notice that the defendant was an ac- 
commodation indorser. 

As to whether the plaintiff had notice that the note was indorsed 
for the accommodation of Bekenstein was a question for the determina- 
tion of the jury under the evidence. The trial court, I think, very 
properly held that there were circumstances in connection with the 
making of the note in suit and its discounting by the plaintiff from 
which the jury could say that the plaintiff had knowledge that the note 
was given for the accommodation of the maker. In the first place, the 
note was made by Bekenstein, payable to his own order, and was then 
indorsed by the Katz Garment Co., Inc., and delivered back and in the 
possession of Bekenstein. Bekenstein carried it to the plaintiff, and the 
latter, in discounting the note, did not make a check payable to Beken- 
stein, but made his check payable to the Katz Garment Co., Inc., and 
delivered such check to Bekenstein himself. The circumstances afore- 
said were certainly sufficient to throw suspicion upon the whole trans- 
action, and to give rise to the belief that the plaintiff knew that the 


proceeds of the note were not to go to the Katz Garment Co., but were 
to go to Bekenstein himself. National Park Bank v. German-American 
Mutual Warehouse, ete., Co., 116 N. Y. 281, 22 N. E. 567, 5 L. R. A. 
673; Smith v. Weston, 159 N. Y. 194, 54 N. E. 38. In Smith v. Weston, 
supra, at page 199 (54 N. E. 40), Judge Vann, writing for a unanimous 
Court of Appeals, said : 


‘*As the note was transferred to the plaintiff by one of the makers, 
who was also the payee and first indorser, the presumption arose that 
the second indorsement was made for the accommodation of some prior 
party to the note, and threw the burden on the holder of showing that 
it was authorized. National Park Bank v. German-American, ete., Co., 
116 N. Y. 281. . . . He was therefore put upon inquiry, which, if 
made in the proper quarters, would, as it must be presumed, have dis- 
closed the fact that the second indorsement was made without au- 
thority. Foot v. Sabin, 19 Johns. 154; Wilson v. Metropolitan Elevated 
Ry. Co., 120 N. Y. 145; Stall v. Catskill Bank, 18 Wend. 466; Gansevoort 
v. Williams, 14 Wend. 134; Joyce v. Williams, Id. 141; Wilson v. Wil- 
liams, Id. 146.’’ 


The court submitted that question to the jury in a very fair and com- 
prehensive charge, and the jury found upon both propositions in favor 
of the defendant. I think the Appellate Term erroneously reversed the 
judgment of the City Court, and improperly granted judgment in 
plaintiff’s favor upon the note. 
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The: determination of the Appellate Term should therefore be re- 
versed, and the verdict of the jury in the City Court reinstated, and the 
judgment entered thereon be affirmed, with costs to the appellant in this 
court and in the Appellate Term. 


CUSTOM OF BANK TO GIVE CREDIT FOR 
CHECKS ON CONDITION THAT DRAWER 
HAS SUFFICIENT FUNDS TO PAY 


Townley v. Exchange National Bank of Tulsa, Supreme Court of 
Oklahoma, 234 Pac. Rep. 574 


Where a check is deposited by the payee in the drawee bank and 
his account is credited with the amount thereof, the bank may, upon 
finding that the drawer has not on deposit sufficient funds to meet 
the check, charge back the check, provided that it is the custom of 
the bank, known to the payee or so well established that it ought to be 
known to him; to accept checks on condition that an examination of 
the drawer’s account discloses sufficient credit to warrant payment 
thereof. 


Action by Thomas L. Townley against the Exchange National Bank 
of Tulsa. From a judgment for defendant, plaintiff appeals. Affirmed. 
Kleinschmidt & Johnson, of Tulsa, for plaintiff in error. 
Jno. Y. Murry, Chas. E. Bush, and R. E. Thompson, all of Tulsa, for 
defendant in erorr. 


BRANSON, V. C. J.—The plaintiff in error, as plaintiff, sued the 
defendant in error, as defendant, to recover $1,000. His cause of action 
was, in brief, the outgrowth of a certain check drawn in favor of the 
plaintiff by E. Westerman. The check was dated January 23,1920. It 
seems to have been given as a part payment on an intended purchase of 
a piece of real estate located in Tulsa, which was never consummated. 

The drawer of the check and the payee thereof both carried accounts 
in the defendant bank. The 21st day of February, 1920, was Saturday, 
and shortly before noon and at a time when there was a great rush of 
depositors, the plaintiff with his passbook presented this check to teller 
No. 5, and the same was credited on his passbook. Monday following, 
under the statute, was celebrated as a holiday, and Tuesday, the 24th, 
the plaintiff was formally notified that the drawer of the check had in- 
sufficient funds, and that the check was charged back to the plaintiff. 


NOTE—For similar decisions see Banking Law Journal Digest (Third 
Edition, 1925) § 273. 
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Later, as pleaded, on the 25th of May plaintiff made formal demand on 
the bank for $1,000, on the theory that on the deposit of the check the 
relationship of depositor and creditor arose, which demand was refused, 
resulting in plaintiff filing the suit. 

On accepting a deposit, that the law usually creates the relation of 
debtor and creditor is not in dispute in this case, and that, when such 
deposit is made in the form of a check drawn upon the bank by another 
depositor, and there is no want of good faith on the part of the depositor, 
the giving to the depositor of credit to the amount of the check precludes 
the bank from recalling or repudiating the credit. 3 R. C. L. 153; 7 
Corpus Juris, 635; First National Bank of Cincinnati v. Burkhardt, 100 
U. 8S. 686, 25 L. Ed. 766; City National Bank v. Burns, 68 Ala. 267, 44 
Am. Rep. 138; Woodward v. Saving & Trust Co., 178 N. C. 184, 100 
S. E. 304; American Exchange National Bank v. Gregg, 138 Ill. 596, 28 
N. E. 839; Wasson v. Lamb, 120 Ind. 514, 22 N. E. 729, 6 L. R. A. 191, 
16 Am. St. Rep. 342; Pollack v. National Bank of Commerce, 168 Mo. 
App. 368, 151 S. W. 774. 

On the strength of the same authorities, we think that it is equally 
well settled that such acceptance, to constitute this relation of debtor and 
creditor as set out above, must be an unconditional one, and that where a 
custom is known to a depositor, or so well established it should be known 
to him, such checks are accepted by the bank on condition that an ex- 
amination of the drawer’s account discloses sufficient credit to wrarant 
the payment of the check by the bank, that such conditional acceptance, 
under said custom, does not create the relation of debtor and creditor 
until the custom has spent itself, and the bank has had the opportunity 
to determine whether the check should be honored or charged back 
against the deposit of the customer. 

In the case of Pollack v. National Bank, supra, it was said: 


‘“Where a depositor of a bank presented to it a check for deposit, with 
knowledge of the custom of the bank to take checks and defer payment 
for a reasonable time until the bank ascertained whether there were suffi- 
cient funds of the drawer to pay it, the depositor was estopped from 
asserting that the bank giving him credit for the deposit could not, on 
finding insufficient funds to pay the checks, charge the depositor’s ac 
count with the amount thereof.’’ 


That such custom and established usage on the part of the defendant 
bank, as well as other banks in the city of Tulsa, existed was known to 
the plaintiff, or should have been known to him, was the defense pleaded 
by the bank. The defendant bank further pleaded that on the passbook 
of the plaintiff, on which he received the credit, was printed: 


‘‘Cheeks on this bank will be credited conditionally. If not found 
good at the close of the day of deposit, they will be charged back to de- 
positors, and the depositor notified, ete. : 
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That such custom or usage as to such checks obtained was shown 
by the evidence, not only in the conduct of the business of the defendant 
bank, but in the other banks of said city. The evidence showed that the 
drawer, Westerman, on the date said check was presented had a credit 
on his account in said bank in a sum less than $10. 

It was in testimony that plaintiff returned to the bank after the 
noon hour, when most of the officers and employees were gone (the bank 
closing at noon on Saturday), and made inquiry as to whether or not the 
check deposited in the forenoon was ‘‘good,’’ and was advised that 
Westerman had insufficient money to meet the check, and it would be 
charged back to the plaintiff’s account. Plaintiff’s testimony, to the 
effect that on presenting the check in the forenoon he was advised by the 
teller the check was ‘‘good’’ was denied by the teller. 

Plaintiff wants to overcome the customs and usage pleaded and es- 
tablished by the lack of knowledge on his part of the same, and in support 
thereof insists that his testimony establishes that he had no knowledge of 
such custom, and this was not refuted, and demurrer to bank’s testimony 
should have been sustained. He admitted that he may have read the 
conditional acceptance, the substance of which was printed on his pass- 
book, as set out supra, but stated that he had not signed the declaration 
of such custom contained on his passbook. It was a question for the 
jury both as to the custom, and plaintiff’s knowledge thereof, and there 
was sufficient evidence to submit it. 

The assignments of error, which plaintiff makes, going to the admis- 
sion of evidence as to the custom and usage, we think, are without merit, 
both as to the exceptions taken to the form of questions, and as to its 
competency as tending to establish the custom or usage pleaded by the 
defendant. A more serious assignment of error goes to two certain in- 
structions given the jury; the first of which is to the effect that when 
the bank on which a check is drawn accepts the same for deposit to the 
account of another customer, it is subject to the right of the bank to 
charge the same back to the account of the depositor at the close of the 
business day upon which the check was so deposited, and in said in- 
struction specifically pointing out that in the instant case the check was 
not charged back at the close of that business day, and— 


‘*Unless you find there was in existence and known to the plaintiff 
herein, or so well established, general and uniform, that he must be pre- 
sumed to act with reference to same the custom and usage set forth in 
these instructions, then your verdict should be for the plaintiff.’’ 


The instruction was indefinite, due, we think, to a confused statement, 
improperly conditioned, preliminary to the main purpose thereof, which 
was as set out in the quoted part—the extent of the custom to authorize 
‘charging back’’ the check on a subsequent day. Reading this with the 
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other instructions, it fails to appear the jury was confused thereby to 
plaintiff’s prejudice. 

The other instruction presented as error is to the effect that if the 
jury found that the plaintiff passed the check to the bank, and at the 
time inquired of the teller whether the same was ‘‘good,’’ and was ad- 
vised that the check was ‘‘good,’’ and credit was entered on the plain- 
tiff’s passbook and the ledger of the bank, the verdict should be for 
the plaintiff, unless it was found that the custom as pleaded existed, and 
that the same was either known to the plaintiff or so well established, 
general and uniform that it must be presumed that he acted with refer- 
ence to same, in which latter event, the verdict should be for the de- 
fendant. 

We shall not comment upon the correctness or incorrectness of this 
instruction, for, in our view, it is unnecessary, and to do so would lead us 
into a field of discussion as to whether or not a teller could bind the bank 
by such a question and answer in the absence of prejudice to the de- 
positor which might draw inequitable jurisdiction. This instruction is 
in no wise different in effect and reasonable intendment to plaintiff’s re- 
quested instruction No. 2, the refusal to give which is argued as error 
here, with this exception: That, in the instruction as given, the jury was 
advised that the custom in issue must be known to the plaintiff, ‘‘or so 
well established, general and uniform that he must be presumed to have 
acted with reference to the same,’’ whereas, in plaintiff’s requested in- 
struction No. 2, the plaintiff asked the court to advise the jury that the 
custom ‘‘is not binding upon the plaintiff in this case, unless you also 
find that the plaintiff had knowledge of such custom at the time he de- 
posited the check in controversy herein.’’ If the other part of the in- 
struction given is erroneous, it would have been equally erroneous to 
have given the requested instruction No. 2, and to that extent must be 
considered as invited by the plaintiff. The court, in giving that part of 
the instruction which went to the established custom raising a pre- 
sumption that the plaintiff knew thereof, we think, followed the rule as 
announced in 17 Corpus Juris, p. 463, on ‘‘ Banking,’’ and the cases cited 
in the footnote thereto, and such part of the instruction based upon said 
authorities is without error. 

Recapitulating, the drawer, Westerman, for practically a month be- 
fore the presentation of the check, had less than $10 to his credit; the 
check was dated practically a month before presentation, was presented 
on Saturday—a ‘‘rush’’ day—along with his passbook, on which was 
printed the above quoted condition on which checks were received; there 
is testimony plaintiff returned in the afternoon, made inquiry as to 
whether the check was ‘‘good,’’ and was advised that it was ‘‘no good.’’ 
Formal demand was made for the alleged credit on May 25, and was re- 
fused ; suit on the theory that under the facts the relation of debtor and 
creditor between the plaintiff and defendant arose ensued; the custom 
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was pleaded as a defense, was submitted to the jury, as we think, under 
instructions, which stated the applicable law. Plaintiff’s claim, if any, 
was purely legal, and technically so. The rules of law creating the re- 
lation of debtor and creditor between a depositor and a bank should not 
be so extended by injudicious judical remarks as to make such rules, in- 
tended for the protection of good-faith actors, instrumentalities con- 
ducive to fastening fraudulently a claim against a bank where none 
rightly exists. 

The plaintiff, in this case, was a business man—apparently on no 
small scale. A small amount of transactions at busy banks, such as here, 
makes it known that there is quite a different practice obtaining in the 
examination of the records where the cash is demanded on a check, and 
where it is merely submitted for credit to the customer. If the custom 
pleaded, as to which proof was offered, was either known to the plaintiff, 
or should have been known to him, and these are questions for the jury, 
the relation of debtor and creditor arose on the deposit of the check only 
on condition fixed by the custom. 

The judgment of the trial court is affirmed. 


STATUTE LIMITING AMOUNT OF BROKERAGE 
FEES FOR PROCURING LOAN NOT AVAIL- 
ABLE AS DEFENSE TO CORPORATION 


Middleman v. Elias Press, Inc., City Court of New York, 209 N. Y. 
Supp. 123 


Section 380 of the General Business Law of New York, limiting 
the amount of brokerage fees for procuring loans, is in the nature of 
a usury statute, and as such cannot be used by a corporation as a 
defense to an action by a broker to recover a commission for obtain- 
ing a loan. 


Action by one Middleman against the Elias Press, Ine. On plaintiff’s 
motion to strike out defense and for summary judgment, and defendant’s 
motion for judgment on the pleadings. Plaintiff’s motion to strike out 
defense granted. Plaintiff’s motion for summary judgment and de- 
fendant’s motion for judgment on the pleadings denied. 

Jay Leo Rothschild, of New York City (Louis Rivkin, of New York 
City, of counsel), for plaintiff. 

Seligsberg & Lewis, of New York City, for defendant. 





NOTE—For similar decisions see Banking Law Journal Digest (Third 
Edition, 1925) § 1303. 
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SHIENTAG, J.—Plaintiff, a broker, sues for compensation for serv- 
ices alleged to have been rendered in obtaining a loan for the defendant 
corporation. The complaint alleges that on or about November 14, 
1924, the defendant employed the plaintiff to obtain a loan of $2,500 
for a period of 12 months, to be paid in 12 equal monthly installments, 
as security for which defendant agreed to give a chattel mortgage on 
its plant and to pay the plaintiff as compensation for her services the 
sum of $500. It is further alleged that plaintiff procured a party ready, 
willing and able to make the loan on the terms and conditions mentioned, 
but that defendant declined to accept the same. The answer is a gen- 
eral denial, and contains a separate defense, setting up the illegality of 
the alleged contract under section 380 of the General Business Law, 
which provides as follows: 


‘‘No person shall, directly or indirectly, take or receive more than 
50 cents for a brokerage, soliciting, driving or procuring the loan or 
forbearance of $100, and in that proportion for a greater or less sum, 
except loans on real estate security ; nor more than 38 cents for making 
or renewing any bond, bill, note or other security given for such loan 
or forbearance, or for any counter bond, bill, note or other security con- 
cerning the same.’’ 


Plaintiff makes two motions: First, to strike out the separate defense 
upon the theory that section 380 of the General Business Law is a usury 
law and that a corporation may not avail itself of that section as a de- 
fense. The plaintiff’s second motion is for summary judgment. The 
defendant moves for judgment on the pleadings. 

There will first be taken up the motion to strike out the affirmative 
defense. In considering whether or not section 380 of the General Busi- 
ness Law is in the nature of a usury statute, we are led in the first in- 
stance to inquire into what is known as the legislative intent in enacting 
that section. In his introduction to the Nature of the Judicial Process, 
Judge Benjamin N. Cardozo says: 


‘**‘Interpretation is often spoken of as if it were nothing, but the 
search and the discovery of a meaning which, however obscure and 
latent, had none the less a real and ascertainable pre-existence in the 
legislator’s mind. The proces is, indeed, that at times, but it is often 
something more. The ascertainment of intention may be the least of a 
judge’s troubles in ascribing meaning to a statute. ‘The fact is,’ says 
Gray in his lectures on the Nature and Sources of the Law, ‘that the 
difficulties of so-called interpretation arise when the Legislature has had 
no meaning at all; when the question which is raised on the statute 
never occurred to it; when what the judges have to do is, not to deter- 
mine what the Legislature did mean on a point which was present to its 
mind, but to guess what it would have intended on a point not present 
to its mind, if the point had been present.’’’ Pages 14 and 15. 
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In the recent case of Matthews v. Matthews, 146 N. E. —, decided 
by the Court of Appeals on March 38, 1925, the court said that it was its 
duty to avoid a construction of a statute which raises grave and doubt- 
ful constitutional questions, if the statute can reasonably be construed 
so as to avoid such questions. And in the same case the court went on 
to say: 


‘**Tn the exposition of statutes, the established rule is that the in- 
tention of the lawmaker is to be deduced from a view of the whole statute, 
and every material part of the same; and where there are several statutes 
relating to the same subject, they are all to be taken together, and one 
part compared with another in the construction of any one of the ma- 
terial provisions, because, in the absence of contradictory or inconsistent 
provisions, they are supposed to have the same object and as pertaining 
to the same system. Resort may be had to every part of a statute, or, 
where there is more than one in pari materia, to the whole system, for 
the purpose of collecting the legislative intention, which is the important 
inquiry in all cases where provisions are ambiguous or inconsistent.’ ’’ 
Kohlsaat v. Murphy, 96 U. S. 153, 159, 24 L. Ed. 844; New Lamp 
Chimney Co. v. Ansonio Brass & Copper Co., 91 U. S. 656, 662, 23 
L. Ed. 336. 

‘* “Tn construing a statute we have a right to consider conditions ex- 
isting when it was adopted, and which it must be assumed the Legisla- 
ture intended to meet, and also other. statutes relating to the same sub- 
ject.’’’ Bull v. N. Y. City Ry., 192 N. Y. 361, 372, 85 N. E. 385, 389 
(19 L. R. A. [N. 8.] 778). 


Having the foregoing principles in mind, we find that the history of 
section 380 of the General Business Law is clearly traced in the case 
of Corp v. Brown, 2 Sandf. 298, where the court said: 


‘We have traced this section to its origin, and our researches have 
satisfied us, that the intention of the Legislature never was to allow a 
broker the inordinate compensation here claimed. Previous to the last 
revision of our statutes, this provision was found in the ‘Act for pre- 
venting usury.’ 1 R. L. 63, §3. In England it is first found in the 
‘Act against usury.’ St. 21 James I, c. 17; 2 Evans’ Stat. 285. Next in 
St. 12 Car. II, ec. 13, and in St. 12 Anne, ce. 16 (2 Evans’ Stat. 286, 287). 
From these sources they were transferred to our act for preventing 
usury, passed February 8, 1787. The revisers have not explained why 
they removed it from the Usury Act. They must have thought it more 
appropriately came under their title ‘of brokerage, stockjobbing and 
pawnbrokers.’ Still we may look to the place and the company in which 
this provision was first found, and so long afterwards continued, for a 
key to the intention of the Legislature in respect to it.’’ 


And in the same ease the court said: 


‘‘The statute was passed evidently for the benefit of borrowers; to 
prevent the lender from practically evading the Usury Act, by inter- 
posing his broker between himself and the victim of his cupidity. Its 
object was to fix a limit beyond which the broker should not charge.”’ 
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Two years after the foregoing decision was rendered, and while the 
present section 380 of the General Business Law was included in that 
part of the Revised Statutes entitled ‘‘Of Brokerage, Stockjobbing and 
Pawnbrokers,’’ a law was enacted (chapter 172 of the Laws of 1850), 
which is now section 374 of the General Business Law, providing that 
no corporation should thereafter interpose the defense of usury in any 
action. In 1909, section 380 of the General Business Law, relating 
to charges to be made by brokers for loans, was again placed in the 
same article as the general usury statute under the head of ‘‘ Interest 
and Usury.’’ Article 25, General Business Law. Having in mind the 
history of section 380 of the General Business Law, the interpretation 
placed upon it by the court at a comparatively early date, the purpose 
of the amendment of 1850 designed to prohibit a corporation from 
interposing the defense of usury, and the present position of this sec- 
tion in that article of the General Business Law which deals with in- 
terest and usury, the conclusion is irresistible that this section is in the 
nature of a usury statute, and as such cannot be used by a corporation 
as a defense. 

The motion to strike out the separate defense is granted, and as a 
consequence the defendant’s motion for judgment on the pleadings must 
be denied. The plaintiff’s motion for summary judgment is denied. 
The affidavits submitted in opposition to the motion raise an issue of 
fact as to the authority of the president and treasurer to bind the de- 
fendant corporation by a loan of this kind, to be secured by a chattel 
mortgage on the corporation’s assets. Orders signed. 


DEPOSITOR BOUND BY NOTICE IN PASSBOOK 
RELATIVE TO ITEMS RECEIVED FOR 
COLLECTION 


Semingson v. Stockyards National Bank, Supreme Court of Minnesota, 
203 N. W. Rep. 412 


The defendant bank, upon receipt of a check from the plaintiff, 
notified him that it was entering the check for collection and would 
credit his account with it as soon as it was collected. The defendant 
then sent the check for collection to a correspondent bank. The 
check was paid, and the correspondent issued its draft on another 
bank and sent it to the defendant. Upon receipt of this draft the 
defendant credited the plaintiff’s account. Upon presentment the 





NOTE—For similar decisions see Banking Law Journal Digest (Third 
Edition, 1925) § 273. 
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draft was dishonored. The defendant then charged back the amount 
of the check to the plaintiff. 

Subsequently, in this action, the plaintiff sought to recover the 
amount of the check from the defendant on the ground that the 
latter had not the right to charge back the check. The defendant 
contended that it was not liable to the plaintiff because of a notice 
in the plaintiff’s passbook to the effect that all out of town items re- 
ceived by the bank for credit or collection were taken at the owner’s 
risk and that if a collecting agent employed by the bank should con- 
vert the proceeds or remit in checks or drafts that should subse- 
quently be dishonored, the bank would charge back the amount for 
which credit had been given. It was held that the plaintiff was 
bound by this notice, and was not entitled to recover. 


Action by H. 8. Semingson against the Stockyards National Bank. 
From order denying plaintiff’s alternative motion for judgment or for 
new trial after verdict was directed for defendant, he appeals. Affirmed. 

Arthur Le Sueur, of St. Paul, for appellant. 

David L. Grannis, of South St. Paul, for respondent. 


LEES, C.—Action to recover the amount of a check received by de- 
fendant for collection for plaintiff. 

The court directed a verdict for defendant, and plaintiff has ap- 
pealed from the denial of his alternative motion for judgment or a 
new trial. 

Plaintiff is a cattle buyer at Crosby, N. D. He opened an account 
with defendant on October 29, 1923, and made a deposit and received a 
passbook. On November 3, 1923, he wrote to defendant, as follows: 


‘‘Inelosed you will find draft for $1,063.42, and one check for 
€1,025.00, makes a total of $2,088.42 ; kindly send me credit slip for same. 
I do not care to buy draft on this bank here any more.’’ 


The check mentioned was drawn by one Allen Person upon the First 
National Bank of Crosby. The material portion of defendant’s reply, 
dated November 5, reads thus: 


‘‘We are today in receipt of your remittance of $2,088.42. We are 
crediting your account with the check of $1,063.42, and are entering the 
cheek of Allen Person for $1,024.00 drawn on the First National Bank 
of Crosby for collection and as soon as this is collected, we will credit 
your account with same and advise you.’’ 


On November 13, plaintiff wrote: 


““Tf the $1,025.00 check given by Allen Person went through O. K. 
kindly send credit slip for the two checks I sent you last. Amount 
$2,088.42.”’ 
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Defendant sent the Person check to the Citizens’ National Bank of 
Crosby for collection. The check was paid, and on November 10, the 
Citizens’ Bank issued its draft on the First National Bank of Minne- 
apolis for $1,024.50 and sent it to defendant. It was received on Novem- 
ber 13th, and credited to plaintiff’s account. The draft was put in the 
usual channel for collection and presented to the First National Bank of 
Minneapolis on November 14th, but payment was refused for want of 
funds, and the draft went to protest. On November 15th defendant 
charged the draft back to plaintiff, and on November 27th sent it by 
mail to plaintiff’s attorney at Crosby, and this action followed. 

The complaint did not charge defendant with negligence in selecting 
the Citizens’ National Bank as an agent to collect the check. It alleged 
that defendant had accepted the check for collection and had made the 
collection and given plaintiff credit for the amount it received, and then 
wrongfully charged it back to plaintiff, and refused to pay it. 

The answer pleaded a notice in the plaintiff’s passbook which reads 
thus: 


** All items not payable in South St. Paul, received by this bank for 
credit or collection, are taken at the owner’s risk. This bank, as agent 
for the owner, will forward same to collecting agents out of this city, but 
should such collecting agents convert the proceeds, or remit in checks or 
drafts which are thereafter dishonored, the amount for which credit has 


been given will be charged back and the dishonored paper delivered to 
the owner. This bank assumes no responsibility for neglect or default 
of collecting agents.’’ 


The answer also alleged that plaintiff became a depositor under the 
conditions stated in the notice and that it was the custom of banks in 
South St. Paul, in taking foreign checks for collection, to send them to 
another bank in the town where the drawee bank was located, and that 
in handling the Person check the usual custom was followed. 

The reply alleged that plaintiff had no knowledge of the notice in the 
passbook. 

At the trial plaintiff offered to prove that he did not see the notice in 
his passbook before he sent the Person check to defendant and did not 
know that the book contained such a notice; but defendant’s objections 
to this line of proof were sustained. 

There is a divergence of opinion among the courts as to the respon- 
sibility of a bank to a depositor for whom it undertakes to collect com- 
mercial paper. In this state the rule is thus stated in Streissguth v. 
National German-American Bank, 43 Minn. 50, 44 N. W. 797, 7 L. R. A. 
363, 19 Am. St. Rep. 213: 


‘*A bank with which a customer has left for collection his draft upon 
a party residing at a distant point is liable for the failure and default of 
a correspondent to whom it forwarded the draft for collection.’’ 
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The rule was restated in Ft. Dearborn Bank v. Security Bank, 87 
Minn. 81, 91 N. W. 257, and applied in Johnson v. Dun, 75 Minn. 533, 
78 N. W. 98, to an agent for collection other than a bank. The cases in 
other jurisdictions are collected in a note in 19 A. L. R. pp. 263-267. 

The principle which runs through the cases is this: If an agent em- 
ploys a subagent for his principal, by authority of the principal, express 
or implied, the subagent is the agent of the principal. In such a case the 
agent is not liable for the negligence of the subagent, unless he failed tc 
use due care in the selection of the subagent. If, however, the agent un- 
dertook to do the business for his principal and employed a subagent on 
his own account, he is responsible to the principal for the manner in 
which the business was done, whether by himself or by the subagent upon 
the theory that the agent stands in the position of an independent con- 
tractor at liberty to perform his undertaking by agencies of his own 
selection. Mechem on Agency, § 1311. 

To determine whether a particular case is in the one class or the 
other, a court must know the terms of the contract between the principal 
and the agent. In the present case the bank relies on an express con- 
tract, the terms of which are set out in the notice printed in the passbook. 
If the court below was right in holding that by accepting the passbook 
the plaintiff assented to and became bound by the provisions contained in 
the notice, and there was no special contract, plaintiff cannot recover. 

If plaintiff had placed his signature beneath the notice, or if his at- 
tention had been called to it, there could be no doubt about the result. 
That would have to be conceded even if full effect were given to the 
doctrine of Los Angeles Inv. Co. v. Home Sav. Bank, 180 Cal. 601. 182 
P. 293, 5 A. L. R. 1193. The weight of authority is to the effect that if 
a depositor in a savings bank accepts and retains a passbook containing 
printed rules of the bank, he is deemed to have consented that the rules 
should become a part of the contract between him and the bank. It 
may be that a depositor in such a bank does not occupy the same position 
as a depositor in a commercial bank, but the principle is the same and is 
recognized in other business transactions in which the terms under 
which the parties deal with each other are expressed in an instrument 
delivered by one to the other. 

In Watkins v. Rymill, 10 Q. B. Div. 178, the court held that a notice 
printed on the face of a receipt delivered to plaintiff by defendant when 
he received certain property for sale on commission was binding on de- 
fendant. The applicable principle is thus stated in the syllabus: 


“‘If a document in a common form is delivered by one of two con- 
tracting parties to and accepted without objection by the other, it is 
binding upon him whether he informs himself of its contents or not.’’ 
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The wide scope of the principle is illustrated by cases having to do 
with bills of lading, Porteous v. Adams Exp. Co., 112 Minn. 31, 127 
N. W. 429; 4 R. C. L. p. 777, 10 C. J. p. 194; express receipts, Christen- 
son v. American Exp. Co., 15 Minn. 270 (Gil. 208) 2 Am. Rep. 122; 
railroad tickets which purport to set out the terms of a special contract, 
4 R. C. L. p. 1127; 10 C. J. p. 702; forms for telegraphic messages, Cole 
v. Western Union Co., 33 Minn. 227, 22 N. W. 385; Jones on Tel. Cos. 
§ 412; insurance policies, Parsons v. Lane, 97 Minn. 98, 106 N. W. 485, 
7 Ann. Cas. 1144; Shake v. Westchester Ins. Co. (Minn.) 196 N. W. 
804; and deeds poll, Blinn vy. Chessman, 49 Minn. 140, 145, 51 N. W. 666, 
32 Am. St. Rep. 536; and see McMillan v. Mich. Ry. Co., 16 Mich. 79, 
113, 93 Am. Dee. 208. 

We conclude, therefore, that the principle of the savings bank cases 
summed up in Bulakowski v. Phil. Soe., 270 Pa. 538, 113 A. 553, is ap- 
plicable to the case at bar, and that plaintiff is bound by the provisions of 
the printed notice contained in his passbook. 

Plaintiff sought to avoid the effect of the notice by pleading a special 
contract for the collection of the check. At the trial his counsel stated 
that a recovery was sought on the theory that defendant had no right 
to accept anything but money in payment of the check and should have 
directed the Citizens’ National Bank to make remittance in currency 
and not by draft. 

Under certain circumstances, it might be possible to charge a bank 
with negligence because it did not require another bank to remit in cash 
the proceeds of a collection made for a depositor. But the alleged 
special contract cannot be construed to obligate defendant to direct the 
Citizens’ National Bank to send money instead of a draft when it made 
the remittance and, in the absence of any allegation or proof of negli- 
gence, defendant cannot be charged with the loss caused by the dishonor 
of the draft. 

Defendant’s right to rely on the notice in the passbook as a defense 
is not defeated because it did not give plaintiff conditional credit when 
he offered the Person check for deposit. It gave him credit for the 
amount of the Citizens’ Bank draft, and, when the draft was dis- 
honored, it had a right to charge it back and deliver it to him. There 
is nothing in Security Bank v. N. W. Fuel Co., 58 Minn. 141, 59 N. W. 
987, which forbids this conclusion. . The relation of debtor and creditor, 
created when a bank deposit is made, is not absolute; it may be af- 
fected by the cireumstances under which the bank and the depositor did 
business ; it is limited here by the notice in the passbook. 

Other matters referred to in the assignments of error and briefs do 
not affect the result and need not be discussed. 


Order affirmed. 
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BANK’S BREACH OF CONTRACT TO mnie 
ADVERTISING SERVICE 


Outcault Advertising Co. v. Citizens’ National Bank of Emporia, 
Supreme Court of Kansas, 234 Pac. Rep. 988 


The defendant bank contracted to purchase from the plaintiff 
company an advertising service covering a period of five years. 
Under the terms of the contract the defendant had the option of 
canceling the contract for the last three years by notifying the plain- 
tiff of such cancellation before February 1st of the second year. The 
defendant failed to cancel the contract before that date, but later 
notified the plaintiff that it did not wish the service for the last three 
years. The plaintiff sued the defendant for breach of the contract. 
and recovered nominal damages. The plaintiff appealed, and the 
judgment was reversed on the ground that the plaintiff was entitled 
to recover the difference between the cost to the plaintiff of fulfilling 
the contract and the contract price for the three years. 


Action by the ‘Outeault Advertising Company against the Citizens” 
National Bank of Emporia. From a judgment for plaintiff for nominal 
damages, it appeals. Reversed and remanded. 

William S. Kretsinger, of Emporia, for appellant. 

O. T. Atherton, of Emporia, for appellee. 


HOPKINS, J.—The action was one for damages for breach of a 
contract to purchase advertising supplies. Trial was to the court. 
Plaintiff was awarded judgment for nominal damages only, and appeals. 

The plaintiff manufactures, assembles, and sells to banks a system 
of copyrighted advertising supplies and materials. On May 12, 1920, it 
entered into a contract with the defendant which reads: 


‘‘May 12, 1920. 

“To Outcault Advertising Co., 506 So. Dearborn St., Chicago, Ii. : 
Ship us, at our expense, your bank ‘ad’ service which covers a period 
of five years, beginning December 1, 1920. This service to consist of: 
(supplies enumerated). * * * We agree to pay you $410.80 per year 
for five years; payable net cash, as follows: $410.80 on January 15th 
of each year during the term of this contract. Failure to make any 
payments within 30 days after due renders full amount due. The last 
three years of this contract may be terminated by us, provided that 
we so notify the Outcault Advertising Co., Chicago, IIl., in writing, by 
registered letter, on or before February 1, 1922. Time is of the 
essence of this contract. We to have the exclusive right to use the 
above bank service in our city only, and we agree not to use-or permit 


NOTE—For similar decisions see Banking Law Journal Digest (Third 
Edition, 1924) § 302. : ’ 
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the use of any part thereof after this contract expires. Cuts, type and 
all ‘ad’ matter not destroyed are subject to recall by you. Exclusive 
right having been given, this contract cannot be canceled except on the 
date and in the manner herein provided. All terms and conditions are 
stated herein. * * *’’ 


Under this contract plaintiff furnished supplies to the defendant for 
the years 1920 and 1921. The defendant not having exercised its option 
to cancel the contract, the plaintiff, on March 27, 1922, wrote the de- 
fendant: 


‘‘We have completed your Christmas club supplies. Before com- 
* pleting imprinting the supplies for next year’s club, we wish to know if 
you desire any changes in the imprinting on the letter heads, pass books 
or envelopes. * * * It is necessary to have this information at once. 
In the event we do not hear from you by April 10th we shall assume 
that you wish your supplies imprinted exactly as last year, and will 
complete and ship accordingly.’’ 


The defendant, on March 28th, replied: 


‘“We have your letter of March 27th regarding supplies for 1923 
Xmas club. In reply to same will say that we do not wish to subscribe 
for the supplies for 1923. Our contract was for two years 1920 and 
1921 and we do not care for your service further.’’ 


Plaintiff shipped the supplies for 1922 to the defendant, but they 
were refused. Plaintiff’s testimony consisted of the deposition of Gilbert 
Hart, vice president and general manager of the plaintiff. To analyze 
it in detail is not necessary. A brief statement will suffice. It showed 
the witness had been connected with the business since 1908, and 
manager for last 10 years; that he had complete supervision of the 
company’s business including the purchase of supplies, raw material, 
the manufacture or preparation and shipment of the goods; that he 
was familiar with the cost; that the defendant paid the first two yearly 
installments of $410.80 for each year; that the defendant was accorded 
the exclusive right to the copyrighted matter, method of advertising, and 
supplies ; that the plaintiff, having received no notice of cancellation of 
the contract, treated it as being in full force for the full five years and 
bought and contracted materials to fill it; that witness knew the reason- 
able cost of the various supplies, and the damage sustained by the com- 
pany. He then gave in detail the cost of the various items necessary 
to a complete fulfillment of the contract which totaled $369.72; that 
the contract price for the three years was $1,232.40; and that the dif- 
ference between the cost and the contract price was $862.68. 

The defendant introduced evidence but made no attempt to show 
that plaintiff’s figures were not correct. The court found that the de- 
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fendant had breached its contract; that the plaintiff was entitled to 
judgment but could recover nominal damages only. 

The plaintiff contends that, upon the breach and repudiation of 
the contract by the defendant, it had an immediate cause of action, and 
that the measure of damages was the profit which would have accrued 
to the plaintiff had the defendant performed on its part, or the difference 
between what it would have cost the plaintiff to carry out the contract 
for the remaining three years, and the price which the defendant had 
agreed to pay for such performance. 

The defendant contends that the proper measure of damages was 
the difference between the contract price and the market price at the 
time of the breach. There is a rule that the measure of damages for 
breach of a contract to purchase or sell personal property is the dif- 
ference between the contract price and the market value—this upon 
the principle that there is a ready market for the goods. When there is 
not a ready market for the goods the reason for the rule ceases and the 
rule can have no application. If, as in this case, a manufacturer has 
incurred a portion of the expense of manufacturing the goods to be 
delivered he should be permitted to recover the contract price less the 
eost of manufacture, especially if the article cannot be readily sold on 
the open market. 6 Page on Contracts (2d Ed.) 5680, § 3228. There 
was no open ready market for plaintiff’s goods, and under the special 
circumstances in contemplation of both parties, the rule invoked by the 
defendant does not apply. 

In Ridgeway Dynamo & E. Co. v. Pennsylvania Cement Co., 221 
Pa. 160, 70 A. 557, 18 L. R. A. (N. 8S.) 613, it was held, in substance, that, 
the measure of damages for cancellation, after the work is partially 
done, of an order for a machine to be constructed in such form that 
there is no market in which it can be readily sold, is, where the material 
is used for other purposes, the difference between the actual cost of 
manufacturing and delivering it and the contract price. 

In Gardner v. Deeds & Hirsig, 116 Tenn. 128, 92 S. W. 518, 4 
L. R. A. (N. 8.) 740, 7 Ann Cas. 1172, it was held: 


‘‘The measure of damages for the breach of the contract was the 
profit complainant would have made if he had been permitted to com- 
plete the contract; that is, the contract price of the goods less the cost 
of manufacture.”’ 


The question of damages is discussed in the exhaustive note in 
4L. R. A. (N. 8S.) 740, where it is said: 


‘In considering the question what damages may be recovered by the 
vendor in case of the breach by the vendee of a contract for the purchase 
and sale of articles to be manufactured, it must be borne in mind that 
the aim of the law is to place the vendor in the same position he would 
have occupied if the vendee had performed his contract. If this object 





638 THE BANKING LAW JOURNAL 


is to be attained, it is evidence that the vendor must be permitted to 
recover the profits which he would have made if there had been no 
breach of the contract. His right to such profits is generally admitted.”’ 


See, also, Cameron v. White, 74 Wis. 425, 43 N. W. 155, 5 L. R. A. 
493; case note 18 L. R. A. (N. S.) 613. 

It has been held that anticipated profits may be allowed as damages 
upon the breach of a contract, where the business undertaken is not new 
or untried, and has been established to such an extent that a safe basis 
ean be found upon which to estimate such profits with reasonable 
certainty. Fredonia Gas Co. v. Bailey, 77 Kan. 296, 94 P. 258. See, 
also, Hoge v. Norton, 22 Kan. 374; Henry Geiss v. Wyeth, 37 Kan. 
130, 14 P. 463; Brown v. Hadley, 43 Kan. 267, 23 P. 492; Arkansas 
Valley Town Co. v. Lincoln, 56 Kan. 145, 42 P. 706; Paola Gas Co. v. 
Paola Glass Co., 56 Kan. 614, 44 P. 621, 54 Am. St. Rep. 598; Enlow 
v. Hawkins, 71 Kan. 633, 81 P. 189; McConnell v. Corona City Water 
Co., 149 Cal. 60, 85 P. 929, 8 L. R. A. (N. 8.) 1171; Hinckley v. Pitts- 
burg Bessemer Steel Co., 121 U. S. 264, 7 8. Ct. 875, 30 L. Ed. 967; 
Western Union Telegraph Co. v. Hall, 124 U. S. 444, 454, 456, 8 S. Ct. 
577, 31 L. Ed. 479; Howard v. Stillwell & Bierce Mfg. Co., 139 U. S. 199, 
11 S. Ct. 500, 35 L. Ed. 147; Cincinnati Gas Co. v. Western Co., 152 
U. S. 200, 14 S. Ct. 523, 38 L. Ed. 411; Anvil Mining Co. v. Humble, 
153 U. S. 540, 14 8. Ct. 876, 38 L. Ed. 814; In re Duquesne Incandescent 
Light Co. (D. C.) 176 F. 785; Guerini Stone Co. v. P. J. Carlin Constr. 
Co., 240 U. S. 264, 36 S. Ct. 300, 60 L. Ed. 636. 

The defendant contends that the plaintiff made inconsistent elec- 
tions ; that it first elected to treat the contract as subsisting, and in keep- 
ing with that election shipped the supplies for the year 1922 to the 
defendant; that the goods were not accepted by the bank, and the 
plaintiff, under its election had a cause of action for the price of the 
goods; and that the filing of the action for damages was so incon- 
sistent as to preclude recovery. The contention is without substantial 
merit. There was no inconsistency in the plaintiff’s action which would 
bar recovery. 

In Paola Gas Co. v. Paola Glass Co., supra, it was said in the opinion: 


“*Tt is well settled in this state that damages based on prospective 
profits which would have been realized had the contract been performed 
may be allowed, providing they are fairly within the contemplation 
of the parties, are the direct and natural consequence of the breach of 
the contract, and are susceptible of being ascertained with reasonable 
certainty.’’ Page 622 (44 P. 623). 


The plaintiff, under the evidence, was entitled to a judgment for the 
damages shown. The judgment is reversed, and the cause remanded for 
further proceedings. 
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ACCEPTANCE OF CHECK TENDERED IN FULL 
PAYMENT OF DISPUTED CLAIMS 


Schwartzenberg v. Mayerson, United States Circuit Court of Appeals, 
2 Fed. Rep. (2nd) 327 


After the plaintiff had made two large shipments and several 
small shipments of fish to the defendant a dispute arose as to the 
amount due from the latter to the plaintiff on account of the ship- 
ments. The defendant gave to the plaintiff’s representative a check 
bearing on its face the indorsement: ‘‘In full to date.’’ Upon re- 
ceiving the check the plaintiff wrote the defendant that the check 
would not be accepted ‘‘in full to date,’’ but simply in full payment 
of the small shipments. To this letter the defendant replied that if 
the plaintiff did not wish to accept the check in accordance with the 
indorsement thereon the check should be returned. The plaintiff, 
who later denied the receipt of the letter, cashed the check and sub- 
sequently brought this action to recover the invoice price of the 
large shipments. It was held that since there was a dispute between 
the parties as to the amount due the plaintiff, and since the latter 
accepted the check with the indorsement thereon and deposited it in 
the bank before it received any reply to its letter rejecting the check 
as full payment, the plaintiff could not be heard to say that the 
check was not accepted by it in full satisfaction of all claims against 
the defendant accruing prior to that date. For this reason a judg- 
ment for the plaintiff was reversed. 


Action at law by Lizzie Mayerson, doing business as the L. Mayerson 
Co., against Fred Schwartzenberg. Judgment for plaintiff, and de- 
fendant brings error. Reversed and remanded. 

A. O. Dickey, of Cleveland, Ohio (Calfee, Fogg & White and A. O. 
Dickey, all of Cleveland, Ohio, on the brief), for plaintiff in error. 

John A. Hadden, of Cleveland, Ohio (Griswold, Green, Palmer & 
Hadden, of Cleveland, Ohio, on the brief), for defendant in error. 


DONAHUE, C. J.—Schwartzenberg gave to the L. Mayerson Co. an 
order for fish, to be shipped by express on Friday of each week in car- 
load lots of 100 boxes, of 100 pounds each. The first carload lot, con- 
taining 152 boxes, of a total weight of 20,320 pounds, was shipped by ex- 
press in ear No. 5547, and reached Cleveland the night of June 18th. 
The fish were then in bad condition. Schwartzenberg ordered the car 
to be iced and immediately proceeded to remove and freeze the fish. 
This effort to save the fish resulted in substantial failure, and upon order 
of the food inspector of the city of Cleveland 18,290 pounds of this 


<select ei igi hil a at alah 
NOTE—For similar decisions see Banking Law Journal Digest (Third 
Edition, 1924) § 1033. 





640 THE BANKING LAW JOURNAL 


shipment were destroyed. Shortly after this another 1,500 pounds of 
fish received from the Mayerson Co. were required to be destroyed, but 
the evidence is not clear whether these fish were part of the same car- 
load. Schwartzenberg refused to pay the draft covering the invoice 
price of this carload of fish, and also wrote a letter, under date of June 
20th, that he could not ‘‘pay out any money for bad fish.’’ On the same 
date he telegraphed the Mayerson Co.: ‘‘Do not ship any more white 
fish. Express charges make price too high.’’ Before this telegram was 
received another carload was shipped by express in car No. 5597, which 
earload contained 199 boxes, aggregating 29,690 pounds. Upon the 
arrival of this car, the express company notified the consignor that the 
shipment was refused. After the exchange of some telegrams between 
the Mayerson Co. and Schwartzenberg, in which Schwartzenberg refused 
to handle this ear for the account of the Mayerson Co., the Mayerson Co. 
wired the American Express Co.: ‘‘Please ice car and rush same to 
Buffalo cold storage.’’ 

About the same time, or a little later, the Mayerson Co. made several 
small shipments of fish to Schwartzenberg, amounting in the aggregate 
to $518.69. Schwartzenberg claimed these fish were delayed in ship- 
ment and that a substantial amount of them were spoiled. Upon re- 
fusal of Schwartzenberg to pay for either of these cars or for these 
smaller shipments, Charles Smithen, manager of the Mayerson Co., 
came to Cleveland, and Schwartzenberg gave him a check for $518.69, on 
the face of which was indorsed: ‘‘In full to date.’’ This check was taken 
by Smithen to Winnipeg, Manitoba, where the home office of the Mayer- 
son Co. is located, and there deposited with the bank to the credit of 
the Mayerson Co. Before this check was deposited, the Mayerson Co. 
wrote Schwartzenberg, under date of September 6th: ‘‘We notice that 
you have marked this check ‘in full to date,’ but would say we cannot 
accept this check ‘in full to date,’ but simply accept it in full for pay- 
ment of local shipments.’’ 

In reply Schwartzenberg, on September 11th, wrote a letter and 
mailed it to Mayerson Co. in an envelope bearing the proper postage and 
address, as follows: ‘‘This check was given to Mr. Smithen with the un- 
derstanding that it was in full payment of all claims, and was so marked 
and accepted by him. If you do not wish to accept the check as stated 
thereon, you can return the same, as it is entirely a donation; none of the 
fish brought express charges, as they were too poor, and I hold the city 
inspector’s receipt for most of them that they were dumped.’’ The 
Mayerson Co. denied having received this letter. 

Some few days after writing to Schwartzenberg, the Mayerson Co. 
eashed this check. This action was commenced by the Mayerson Co. to 
recover from Schwartzenberg the full invoice price of the two carloads 
of fish shipped on June 13th and 19th, which the plaintiff averred were 
received and accepted by Schwartzenberg. To this petition the de- 
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fendant filed an answer, averring that the fish shipped in car No. 5547 
on June 138, 1919, were wholly unmerchantable and unfit for consump- 
tion, and that defendant had refused to accept the same and informed 
plaintiff of his refusal to do so. That the fish shipped in car No. 5597 
were never ordered, purchased or agreed to be purchased by defendant 
and never delivered, received or accepted by defendant, but were trans- 
ferred and shipped by the Mayerson Co. from Cleveland, Ohio, to 
Buffalo, N. Y. The defendant also pleaded accord and satisfaction. 

There is no conflict in the evidence in reference to the second ship- 
ment of fish in ear No. 5597. It is admitted that the order given by the 
defendant to plaintiff was for 100 boxes containing approximately 100 
pounds each. This carload contained 199 boxes, aggregating 29,690 
pounds, almost three times the amount of fish the defendant had ordered 
to be shipped in any one week. It is also equally clear that the defendant 
refused to accept this second carload, and also refused to 
handle the same for the account of the plaintiff, and that 
after such refusal, plaintiff ordered the car iced and forwarded to 
Buffalo. Under this state of the proof the jury should have been in- 
structed that the plaintiff could not recover from the defendant all or 
any part of the invoice price of the second car. 

The defendant offered substantial evidence tending to prove that 
there was a bona fide dispute in reference to the smaller shipments and 
that, by reason of the fact that they were delayed in shipping and that 
the fish were not in good condition when they reached Cleveland, he had 
refused to pay for the same; that he thereupon made the proposition to 
Mr. Smithen, representing the plaintiff, that he would pay the full 
amount claimed for these smaller shipments and release or assign to 
the plaintiff his claim against the express company for express charges 
paid on the first car, amounting to about $1,200, if the plaintiff would 
release him from all further liability thereunder; that Mr. Smithen, 
after attempting to get into communication by wire with the home office, 
finally agreed to accept the defendant’s proposition and thereupon the 
defendant gave him a check indorsed ‘‘In full to date.’’ It is true that 
Mr. Smithen testified that there was no dispute in reference to the 
smaller shipment, and that he did not know, at the time the check was 
given to him, that it contained the indorsement across its face ‘‘In full 
to date,’’ but Mayerson Co. did know it was so indorsed before it cashed 
the same, and, although it wrote Schwartzenberg that it would not 
accept the check upon these terms, nevertheless it did accept the same 
with this indorsement thereon, and deposited it in the bank to its credit 
before it received any reply from the defendant to its letter rejecting 
the check in full payment. Under the admitted facts and circum- 
stances of this case, we do not think the plaintiff can now be heard to 
say that the check was not accepted by it in full satisfaction of all 
claims against the defendant, accruing prior to that date. Seeds Grain 
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& Hay Co. v. Conger, 83 Ohio St. 169, 93 N. E. 892, 32 L. R. A. (N. 
8.) 380. 
' It is claimed, however, that if there was any settlement of these dis- 
puted claims, the contract of settlement was a Canadian contract and 
therefore governed by the law of Canada. No evidence was offered 
tending to prove the law of Canada in reference to settlements of this 
character. However that may be, this contract of accord and satisfac- 
tion was made in Cleveland, Ohio. The check was issued upon a 
Cleveland bank, and delivered to the manager of the Mayerson Co. in 
Cleveland, Ohio, and was later paid by the Cleveland bank upon which 
it was drawn. This was clearly an Ohio contract, and the fact that the 
check was later deposited by the plaintiff to its credit in a Canadian 
bank does not make it a Canadian contract. Under this state of proof 
the court should have sustained a motion for a directed verdict. 

For the reasons stated, the judgment is reversed, and this cause re- 
manded for further proceedings in accordance with this opinion. 


GENUINENESS OF SIGNATURE ON NOTE A 
QUESTION FOR THE JURY 


Murray v. Bank of Jamestown, Court of Appeals of Kentucky, 269 
S. W. Rep. 520 


The Bank of Jamestown sued the defendant on two notes purport- 
ing to be signed by the defendant and another. The defendant 
denied signing the notes or authorizing anyone to sign them for 
him. The cashier of the bank with which the defendant did busi- 
ness testified that the signatures purporting to be the defendant’s 
signatures were not genuine, but a former cashier of the same bank 
testified that he was familiar with the defendant’s handwriting, and 
gave it as his opinion that the signatures on the notes were genuine. 

‘ The cashier of the Jamestown bank testified that he had handled a 
number of the defendant’s checks and was familiar with his hand- 
writing, and that, in his opinion, the signatures on the notes sued 
upon were genuine. The assistant cashier of the same bank testified 
that he had in his possession two checks indorsed by the defendant 
and that the indorsements on these checks were similar to the 
signatures on the notes. 

The judgment of the trial court was for the plaintiff. Upon ap- 
peal the judgment was affirmed. The court held that it was for the 
jury to determine whether the signatures on the notes were forgeries, 
and that the verdict for the plaintiff was not so flagrantly against 
the evidence as to authorize a reversal. 


NOTE—For similar decisions see Banking Law Journal Digest (Third 
Edition, 1924) § 419. 
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Action by the Bank of Jamestown against Robert Murray. Judg- 
ment for plaintiff, and defendant appeals. Affirmed. 

W. J. Chumbley, of Jamestown, and Bertram & Bertram, of Monti- 
cello, for appellant. 

R. E. Lloyd, of Jamestown, and J. R. Garnett, of Columbia, for 
appellee. 


MeCANDLESS, J.—The Bank of Jamestown sued Robert Murray on 
two notes. The first for $500 dated May 20, 1920, due 12 months after 
date, with interest paid to January 1, 1923, purporting to be signed 
by Omre Wolford and Robert Murray. The second dated July 1, 1920, 
for $300, payable 6 months after date, purporting to have been executed 
by the same parties, with interest paid to same date, January 1, 1923. 
Wolford was not served with process, and Murray pleaded non est 
factum. From a judgment for plaintiff, Murray appeals. The sole 
ground urged for reversal being that the verdict is not sustained by the 
evidence. 

The facts are: 

Wolford is a son-in-law of Murray, and is shown to be an expert 
penman. Murray carried a deposit with the First National Bank of 
Russell Springs, but did no business with the Bank of Jamestown. In 
June, 1923, Wolford abandoned his wife and child, and has not been 
heard from since. A few days later the bank demanded payment of 
the notes of Murray. 

He claims to have never heard of them before, and positively denies 
signing or authorizing anyone to sign them for him. He alleged that he 
does not sign notes as surety; but on cross-examination admitted that 
he did sign a note for Wolford to another bank, but said he was secured 
in so doing. He also admitted that he had an attack of sickness two or 
three years before, but that it did not affect his mind. The cashier of 
the Russell Springs Bank with whom he did business testified that the 
signature on the notes was not genuine 

On the other hand, the cashier of the Bank of Jamestown testifies 
that he prepared the notes at the instance of Wolford, who carried them 
away for signature and brought them back signed; that, while Mr. 
Murray did not do business with that bank, he had handled a number of 
his checks and was acquainted with his handwriting, and in his judgment 
the signature to the notes was genuine. The assistant cashier was trustee 
of the jury fund of Russell county, and in this capacity had given 
Murray two checks, which Murray had indorsed; that he had the checks 
in his possession, and the signature on the notes was ‘‘mighty like’’ the 
signatures on the checks; those being produced in evidence. 

Eighteen checks admittedly signed by Robert Murray were intro- 
duced in evidence, and the signatures compared with those on the notes. 

Robert Ingram, cashier of the Bank of Creelsboro, but formerly 
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cashier of the Bank of Russell Springs for 11 years, during which time 
Robert Murray carried an account at that institution, testified that he 
was acquainted with the latter’s handwriting, and gave it as his opinion 
that the signatures on the notes were genuine, though he was not 
positive. He pointed out some differences in certain letters in the signa- 
tures on the notes and the same letters in other exhibits, but also de- 
tected similar differences between the various admitted signatures. 

The original exhibits have been brought to this court for our ex- 
amination, and it is urged that they clearly indicate that the signatures 
on the notes are spurious. We have carefully examined them, and are 
unable to say that such is the case; indeed, they bear a striking similarity 
thereto, and if the signatures on the notes were forgeries they were 
skillfully drawn. True as stated by Ingram some differences may be 
pointed out in the formation of certain letters in the signatures to 
the notes as compared with the same letters in some of the exhibits; but 
similar differences can be detected as between the admittedly genuine 
signatures. 

All of this was peculiarly a question for the jury to determine, and 
upon the whole case we are unable to say that the verdict is so flagrantly 
against the evidence as to authorize a reversal. Torian v. Caldwell, 
178 Ky. 509, 199 S. W. 35. 

Perceiving no error, the judgment is affirmed. 


INDORSEE AGREEING TO CREDIT PAYEE 
WITH AMOUNT OF CHECK UPON COLLEC- 
TION NOT PURCHASER FOR VALUE 


Pacific Acceptance Corp. v. Goodman, California District Court of 
Appeal, 236 Pac. Rep. 964 


In an action by the plaintiff, as indorsee of a check issued by the 
defendant, it appeared that the payee’s title to the check was de- 
fective. The plaintiff, therefore, under section 3140 of the California 
Civil Code, was obliged to prove that it was a holder in due course. 
It appeared that when the payee transferred the check to the plaintiff 
corporation the payee was indebted to the plaintiff, and that several 
checks previously given to the plaintiff by the payee had been dis- 
honored. Upon receiving the check sued upon the plaintiff sur- 
rendered to the payee the dishonored checks. When the check in 
suit was delivered to the plaintiff it was understood that the payee’s 
account with the plaintiff should be credited with the amount of 





NOTE—For similar decisions see Banking Law Journal Digest (Third 
Edition, 1924) § 495. 
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the check when the check was collected, and that the acceptance of 
the check was not to affect the account in any way until the check 
was paid. 

It was held that the plaintiff’s acceptance of the check, in the 
absence of an agreement to take the check as payment, did not 
operate as an actual payment of the payee’s debt, and therefore did 
not constitute the plaintiff a purchaser for value. It was further 
held that the surrender by the plaintiff of the payee’s dishonored 
checks in exchange for the check sued upon did not constitute the 
payment of a valuable consideration for the check. And, as the 
plaintiff was not a purchaser for value, it held the check subject 
to the defences which the defendant had against the payee, and 
therefore, could not recover. Consequently a judgment for the 
plaintiff was reversed. 


Action by the Pacific Acceptance Corp. against S. B. Goodman. From 
a judgment for plaintiff, defendant appeals. Reversed. 

H. C. Millsap and N. J. Kendall, both of Los Angeles, for appellant. 

Loewenthal, Collins & Loewenthal, of Los Angeles, for respondent. 


CONREY, P. J.—The defendant appeals from a judgment rendered 
against him for the amount due on a check of $3,000, made by him and 
delivered to plaintiff’s assignor. We have not been favored with any 
brief or argument on behalf of respondent. 

Apparently it is a fact, and we shall so assume, that as against the 
Pacific Motors Corp., named as payee in the check, the defendant at all 
times has had a good defense. The trial court, however, determined 
that the plaintiff is a holder of said check in due course and for value. 
If the record supports that decision, the judgment must be affirmed. 

The payee’s title to the check was defective, within the meaning of 
the Civil Code title relating to negotiable instruments, by reason of the 
fact that the payee negotiated the instrument to the plaintiff in breach 
of faith and under such circumstances as amounted to a fraud on the 
part of the payee. Civ. Code, § 3136. It is admitted that respondent 
took the check under conditions sufficient to establish its position as a 
holder in due course in all respects, except that appellant contends that 
respondent did not receive the check for value or without notice of in- 
firmity in the instrument or of the defect of the payee’s title. Civ. 
Code, § 3133. To be charged with notice of such infirmity or defect, re- 
spondent must have had knowledge thereof, or knowledge of such facts 
that its action in taking the instrument amounted to bad faith. Civ. 
Code, § 3137. 

The facts relating to the negotiation of the check by the payee to 
plaintiff are as follows: The Pacific Motors Corp. being indebted to: the 
plaintiff, its president, Mr. Kux, on June 18, 1920, delivered to plaintiff 
several checks of the Pacific Motors Corp., drawn on a bank in San 
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Francisco. The bank advised plaintiff that there was not sufficient 
money to pay these checks. Thereupon an officer of plaintiff telephoned 
Kux in Los Angeles and advised him about said unpaid checks. In 
reply, Kux stated that he was working on a deal in Los Angeles and ex- 
pected to leave that night for San Francisco, and would bring an amount 
of money to plaintiff the following morning. Accordingly Kux did go to 
San Francisco and brought with him the check which he had obtained 
from defendant, and on behalf of the payee indorsed and delivered the 
same to the plaintiff. We are unable to discover, in the circumstances 
shown by the stipulation of facts, that the plaintiff did not take the 
check in good faith, and without notice of any infirmity in the instru- 
ment or defect in the title of the payee. 

There is only one question remaining. Was the plaintiff one who 
acquired the check for value? At the trial it was stipulated that at the 
time of delivery of the check to the plaintiff it was understood that the 
account of Pacific Motors Corp. should be credited with the amount of 
the check when the check was collected ; that the check was received, pre- 
sented to the bank upon which it was drawn, and not paid; that the de- 
livery and acceptance of the check was not to affect the account in any 
way until paid; that the check was not delivered or received in pay- 
ment of the account, or in payment of any part of the account; and 
that the account never was credited with any sum whatever by virtue of 
the execution of the check. It was further stipulated that certain testi- 
mony given in a deposition of Mr. Levin, vice-president of plaintiff, 
was true. In that testimony Mr. Levin said: 


‘At the time Kux gave me the Goodman check he told me that he 
wanted me to return the checks which I had and which were refused 
payment by the bank, and I thereupon delivered to him three or four 
checks which he had previously given me, aggregating about $3,000, 
drawn on the Anglo-Paris & London National Bank.’’ 


At this point it is of importance to take into consideration the ques- 
tion as to which party must carry the burden of proof upon the issue of 
fact. Since the title of the payee named in the check was in fact de- 
fective, the burden was thereby cast upon the plaintiff to prove that it 
acquired the title as holder in due course. Civ. Code, § 3140. It follows 
that the plaintiff is required to affirmatively prove that it took the check 
for value. 

Appellant contends that, according to the record herein, it is es- 
tablished that the check was accepted by plaintiff as a conditional credit 
or for collection, and that those facts are insufficient to constitute the 
plaintiff a bona fide holder for value and in due course. We are of the 
opinion that this contention must be sustained. The rule appears to be 
established by authority that the taking of a note, either of the debtor 
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or of a third person, for a prior existing debt, is no payment, unless it 
be expressly agreed to take the note as payment, and that, upon failure 
to pay such note, the creditor may ignore it and sue upon the original 
debt. Merchants’ Nat. Bank v. Bentel, 166 Cal. 473, 477, 187 P. 25. 
So here, by way of direct application of the rule above stated, it must 
be held that taking from plaintiff’s debtor a check of a third person to 
plaintiff’s debtor does not operate as payment of the debt to plaintiff 
unless plaintiff agreed to take the check as payment. Manifestly, this 
was not done in the present case. The original debt of the Pacific Motors 
Corp. to plaintiff remained unaffected by the transfer of the check, and 
was thus to remain until actual payment of the check. Under such cir- 
cumstances the indorsee of the check has not become a purchaser for 
value. Oppenheimer v. Radke & Co., 20 Cal. App. 518, 129 P. 798. Con- 
cerning actual payment of the consideration, as a condition essential to 
the position of one claiming to be a bona fide purchaser, Mr. Pomeroy 
says: 


‘“‘TIt is further settled that there must be actual payment before any 
notice, or, what in law is tantamount to actual payment, a transfer of 
property or things in action, or an absolute change of the purchaser’s 
legal position for the worse, or the assumption by him of some new, 
irrevocable, legal obligation.’’ Pomeroy’s Equity Jurisprudence (4th 
Ed.) § 751. 


Section 3135, Civil Code, reads as follows: 


‘“Where the transferee receives notice of any infirmity in the in- 
strument or defect in the title of the person negotiating the same before 
he has paid the full amount agreed to be paid therefor, he will be deemed 
a holder in due course only to the extent of the amount theretofore paid 
by him.”’ 


The consideration for the transfer of the check by the payee to 
plaintiff was purely conditional. It amounted to nothing more than an 
agreement at a future date to credit the account of the payee with the 
payment of $3,000; said date being concurrent with and dependent upon 
the collection of the Goodman check. Since payment of that check was 
refused, and since the infirmity and defect in the title of the payee was 
thereupon promptly disclosed, prior to the passing of any consideration 
from the plaintiff on account of the indorsement of the check to it, we 
are of the opinion that plaintiff holds the check subject to the original 
defenses which defendant had against the payee. We think that the 
surrender by plaintiff, to the payee, of its own dishonored checks, in 
exchange for the check of appellant, was not, under the circumstances, 
the payment of a valuable consideration for appellant’s check. 

The judgment is reversed. 
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LIABILITY OF BANK LOSING CHECK BEFORE 
PRESENTMENT 


Stark v. Public Nat. Bank of New York, New York Supreme Court, 
Appellate Division, 206 N. Y. Supp. 8 


The plaintiffs, who had an account with the defendant bank, de- 
posited a check to the credit of their account. The defendant lost 
the check, and consequently it could never be presented for pay- 
ment. The plaintiffs did not know the name of the maker and had 
no way of ascertaining it. 

In this action, brought by the plaintiffs to recover damages for 
a breach of contract to present the check for collection, it was held 
that although the loss of the check did not legally relieve the maker 
from liability to the plaintiffs the latter were nevertheless damaged 
by the loss, since they could make no claim against the maker be- 
cause his name was unknown to them. It was further held that in 
the absence of proof that the plaintiffs’ loss was less than the amount 
of the check, the plaintiffs were entitled to recover that amount. 
A judgment for the plaintiffs was affirmed. 


Action by Saul Stark and Sam Turner, co-partners doing business 
under the firm name of Stark & Turner, against the Public National 
Bank of New York. From a judgment for plaintiffs, defendant ap- 
peals. Affirmed. 

Moses & Singer, of New York City (Benjamin H. Margolies, -of 
New York City, of counsel), for appellant. 

Joseph J. Levine, of Brooklyn, for respondents. 


CROPSEY, J.—The plaintiffs had an account with the defendant. 
The check of a third party, which plaintiffs deposited to the credit of 
their account, was lost by defendant, and was never presented for pay- 
ment. The plaintiffs, by the judgment appealed from, have recovered 
the amount of the check. 

If the check had been accepted by defendant as cash, then the 
defendant would have been its owner. Lyons v. Union Exch. Nat. 
Bank of New York, 150 App. Div. 493, 135 N. Y. Supp. 121. In 
such a case, if the defendant negligently failed to present the check, 
and for that reason it was not paid before the maker became insolvent, 
it would have to bear the loss, although, had it promptly made pre- 
sentment and the check had been dishonored, it could, upon giving 
proper notice, have held the plaintiffs as the indorsers. Heinrich v. 


NOTE—For similar decisions see Banking Law Journal Digest (Third 
Edition, 1924) § 250. 
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First Nat. Bank of Middletown, 219 N. Y. 1, 5-6, 113 N. E. 531, L. 
R. A. 1917A, 655. 

But here there was no special argreement, and nothing to show 
that the check was accepted as cash. On the contrary, the statement 
in the passbook showed that it was received for collection only. There- 
fore the title to the check did not pass to the defendant. Stein v. Em- 
pire Trust Co., 148 App. Div. 850, 852, 1383 N. Y. Supp. 517; Na- 
tional Park Bank of New York v. Seaboard Bank, 114 N. Y. 28, 20 N. E. 
632, 11 Am. St. Rep. 612. The question presented involves the meas- 
ure of damage, where a collecting agent has through his carelessness 
lost a check, and therefore has failed to present it for payment, and 
also the determination as to whether the face of the check is prima 
facie evidence of the amount of the loss. 

This action was for a breach of contract to present the check for 
collection. The claim is based upon the negligence of the defendant, 
and in the latter’s brief it is conceded that the question should be de- 
termined as though the action was based on negligence. There is 
no dispute as to the duty of the defendant, and the finding below, 
which is not challenged, is that the check was lost through the care- 
lessness of the defendant, and for that reason was never presented for 
payment. The proof also showed that plaintiffs did not know the 
name of the maker of the check, and had no way of ascertaining it, 
and that the check had never been paid. <A reading of the decisions 
might seem to indicate that they present conflicting rules upon this 
point; but I think there really is no conflict, and that the apparent 
differences are reconcilable. 

The general rule is that a collecting agent, who negligently fails 
to present a negotiable instrument, is liable for the actual loss sus- 
tained by its holder. The first consideration, therefore, in a given 
case, is whether any damage has been suffered. Where the failure of 
the collecting agent to present the instrument has not resulted in any 
party thereto being relieved from liability, and the instrument is re- 
turned to the holder’s possession, then, in the absence of proof that 
the failure to present it has in fact caused a loss to the holder, only 
nominal damages may be recovered. Allen v. Suydam, 20 Wend. 321, 
329, 330, 32 Am. Dee. 555; First Nat. Bank of Meadville, Pa., v. 
Fourth Nat. Bank of New York, 77 N. Y. 320, 329, 33 Am. Rep. 
618. In such a case the holder has not lost any right of action, and 
has in no way suffered loss. He is in precisely the same situation he 
was in when the instrument should have been. presented. 

But where an indorser or other party to the instrument has been - 
released by the failure of the collecting agent to present it, although 
the instrument is returned to the holder, the latter has been damaged, 
at least to the extent of having lost his claim and right of action against 
the party released, and in such a case the face of the instrument is 
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prima facie the amount of his damage. First Nat. Bank of Meadville, 
Pa., v. Fourth Nat. Bank of City of New York, 89 N. Y. 412, 417, 
second appeal. The collecting agent, however, may offer proof to show 
that in fact the holder was not damaged, either because the released 
party was not solvent at the time the presentment should have been 
made, or that the party remaining liable, if there bo one, is solvent, or 
by showing other pertinent facts. National Revere Bank of Boston 
v. National Bank of Republic of New York, 54 App. Div. 342, 66 
N. Y. Supp. 662, affirmed 172 N. Y. 102, 109, 64 N. E. 799; Gilpin v. 
Columbia Nat. Bank, 167 App. Div. 46, 49, 152 N. Y. Supp. 619, 
affirmed 220 N. Y. 406, 115 N. E. 982, L. R. A. 1917F, 864; Howard v. 
Bank of Metropolis, 95 App. Div. 342, 345, 88 N. Y. Supp. 1070; same 
ease, second appeal, 115 App. Div. 326, 100 N. Y. Supp. 1003; Bridge 
v. Mason, 45 Barb. 37. 

The ground of distinction between the decisions seems to be that, 
where the holder has lost something, even if it be but a right of action 
against one party liable on the instrument, there is presumptively a 
damage, although there be no proof of the holder’s inability to collect 
from some other person on the instrument. Then the rule becomes 
operative that the face of the instrument is prima facie the amount of 
the loss. But, where the proof fails to show the holder has lost any- 
thing, there is no damage established and the above rule has no ap- 
plication. (For a note collating many cases on this general subject, 
and pointing out the apparent conflict, though perhaps not suggesting 
the reconciliation that may be possible as to many of them, see 19 A. 
L. R. pp. 555-601.) 

Where the collecting agent has lost the instrument through care- 
lessness, and hence it is not duly presented or paid, his liability may 
be greater than if he merely neglected to present it. For a mere 
failure to present, as we have seen, there may be no damage, if the 
holder has not lost anything thereby. But when the instrument is 
lost the holder always is deprived of something. At least he has lost 
the evidence which the instrument itself would have constituted after 
the maker’s signature had been established, viz., name of payee, amount, 
date, ete. Thus damage has been suffered. And this would be true, 
even if the holder knew who the maker was, and so could present a 
claim as upon a lost instrument. In the case under review the holder 
not only has been deprived of the evidence which the check would 
furnish, but, as he does not know the name of the maker, he cannot 
make such a clairm. The loss of the check did not legally relieve the 
maker from liability to the plaintiffs, but, because the latter do not 
know the maker’s name, that is the practical effect of it. While they 
have not lost their claim, the plaintiffs have lost the only proof by 
means of which it could be established. And in time the claim itself 
will be barred. This is additional damage. 
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Where no presentment was made because the instrument was lost, 
though not through the carelessness of the collecting agent, the latter 
is liable for any damage occasioned by its neglect in failing reasonably 
to discover the loss and to give the holder notice. Shipsey v. Bowery 
Nat. Bank, 59 N. Y. 485. 

It is true that the giving of a check does not, in the absence of 
special circumstances, extinguish the original debt, and if the check 
is not paid an action will lie upon the original indebtedness. Guilford 
v. Mulkin, 85 Hun, 489, 33 N. Y. Supp. 134; Schmidt v. Livingston, 
16 Mise. Rep. 554, 38 N. Y. Supp. 746. Here, however, the loss of 
the check has deprived the plaintiffs of their right to press that claim. 
They do not know the name of their debtor. The check alone would 
disclose it. 

In an action for breach of contract to collect a check, it has been 
stated that the collecting agent must either return the check or pay 
the money it represents. Kirkham v. Bank of America, 26 App. Div. 
110, 121, 49 N. Y. Supp. 767. This is a simple rule, and one free from 
difficulties of application ; but does it correctly fix the liability? If the 
failure of the agent to collect the money or to return the check was 
willful, conversion, would lie; but even then, as will be shown shortly, 
the liability is not absolutely fixed at its face value. If the failure was 
not willful, as, for instance, if the check was lost, as here, there would 
be no conversion. In the latter case the liability would be the damage 
which the holder had sustained. If in fact there were no damage, only 
a nominal recovery could be had. This would be determined in the 
manner already indicated. If there were a conversion, the damage 
would be the value of the check. Presumptively this would be the 
amount called for on its face. But this would not absolutely fix its 
value. The agent would be permitted, if he could, to prove it was of 
less, or no value. Potter v. Merchants’ Bank of Albany, 28 N. Y. 641, 
655, 86 Am. Dec. 273; Booth v. Powers, 56 N. Y. 22, 27-29. 

The above rule was recognized and approved in Griggs v. Day, 136 
N. Y. 152, 32 N. E. 612, 18 L. R. A. 120, 32 Am. St. Rep. 704; but, 
because the proof there showed that the notes were worthless, it was 
held that their face value could not be recovered. The rule is the 
same, whether the instrument is that of the plaintiff or of a third 
party. Thayer v. Manley, 73 N. Y. 305. A similar rule prevails where 
a party wrongfully puts into circulation a negotiable instrument made 
by another. The party committing the wrong is liable, and the face 
value of the instrument is presumptively the amount of the damage. 
Metropolitan Elevated Ry. Co. v. Kneeland, 120 N. Y. 134, 144, 24 
N. E. 381, 8 L. R. A. 253, 17 Am. St. Rep. 619. The rule that the face 
value of the instrument is presumptively its worth does not apply to 
a certificate for shares of stock of a corporation. It is not an obliga- 
tion to pay money, and the shares are not presumed to be worth their 





652 THE BANKING LAW JOURNAL 


par value. Hussey v. Flanagan, 237 N. Y. 227, 235, 142 N. E. 594; 
Babcock v. Harrsch, 310 Ill. 413, 141 N. E. 701. 

As there was proof that the plaintiffs were damaged, and there was 
nothing to show their loss was less than the amount of the check, the 
judgment in their favor in the amount thereof was proper, and it 
should be affirmed, with costs. 


BANK ALLOWED TO RECOVER MONEY PAID 
ON CHECK AFTER PAYMENT STOPPED 


National Loan and Exchange Bank of Columbia v. Lachovitz, Supreme 
; Court of South Carolina, 128 S. E. Rep. 10 


Where a bank, through error, pays a check after the depositor 
has directed it to stop payment, it may recover the amount from 
the person to whom the payment was made, provided it appears that 
the person receiving payment has not sustained a loss as a result of 
the payment, or acted in reliance on it. In this case, it appeared 
that the holder of the check had paid value for it before presenting 
it to the bank for payment. It may be mentioned that it has been 
held, in a number of earlier decisions, that a bank is not entitled to 
recover in a case of this kind. 


Action by the National Loan and Exchange Bank of Columbia 
against Louis Lachovitz. Judgment for defendant, and plaintiff ap- 
peals. Reversed. 

Wingate Waring, of Columbia, for appellant. 

Moorman & Moorman, of Columbia, for respondent. 


FRASER, J.—The cardinal facts in this case are, in brief: 

The Ideal Theatre Co., Inc., drew its check on the National Loan and 
Exchange Bank of Columbia, for the sum of $88.94, payable to ‘‘cash,’’ 
and delivered it to one M. Kantoroff. Kantoroff carried it 
to the respondent, Louis Lachovitz, who cashed it, part in 
goods and part in money. Mr. Lachovitz deposited the check in the 
Carolina National Bank for collection. The check was returned un- 
paid, marked ‘‘N. S. F.,’’ which means ‘‘not sufficient funds.’’ A few 
days later Mr. Lachovitz sent his agent to the plaintiff bank with the 
check for collection. The teller, finding that there was there sufficient 
money to the credit of the Ideal Theatre Co., paid the check. Just after 
the agent of Mr. Lachovitz left the bank, and before he had gotten out of 
sight, the head bookkeeper went to the paying teller and told him not to 
pay the check, if presented, as he had received notice to stop the pay- 
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ment. The paying teller told him that he had just paid the check and 
pointed out the man to whom payment had been made. The head book- 
keeper followed the man at once and offered to return the check, and 
demanded a return of the money. This was refused. Mr. Lachovitz 
kept the money and still has it. 

This action was brought to recover the money, as paid by mistake. 
The answer set up two defenses, to wit: (1) Purchaser for value without 
notice; (2) negligence of the bank in making the payment. At the 
conclusion of the testimony the presiding judge directed a verdict in 
favor of the defendant, and from the judgment thereon this appeal 
was taken. The judgment cannot be sustained. 

I. As to the defense of purchaser for value: Mr. Lachovitz took 
the check charged with the knowledge that its payment was subject to 
two conditions; that there should be sufficient funds, and that there 
should not be a stop order. When it was first presented, there were not 
sufficient funds, and before it was paid the bank had received a stop 
notice. For neither of these things was the bank responsible. It had 
done nothing to indicate that the check was good, or would be paid. 

II. As to negligence: It is fundamental and elemental that, in order 
to reap the benefit of negligence, the person pleading negligence must 
show that he has been injured by the negligence, and that the negligence 
was the proximate cause of the injury. When the check was paid, the 
defendant had already parted with his goods and money. There was no 
injury to the defendant that arose from the negligence of the plaintiff 
(if any). The defendant had money he would not have had if the bank 
had not been negligent, if it was negligent. The negligence of the bank, 
even if it was negligent, was not the cause, proximate or otherwise, of 
the defendant’s loss. 

The judgment appealed from is reversed. 


LIABILITY OF NATIONAL BANK STOCK- 
HOLDER 


Karraker v. Ernest, United States District Court, 4 Fed. Rep. (2d) 404 


Under § 23 of the Federal Reserve Act, a national bank stock- 
holder who transfers his stock within sixty days prior to the failure 
of the bank is liable to the bank’s creditors to the same extent as 
though he had made no transfer. In order to enforce this liability, 
it is not necessary to show that the transferee is insolvent, nor is it 
necessary that any legal proceeding should first be taken against the 
transferee. 
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At Law. Action by R. R. Karraker, as receiver of the Drovers’ 
National Bank of East St. Louis, against Finis P. Ernest. On demurrer 
to declaration. Overruled. 

J. A. Farmer, of Belleville, Ill., for plaintiff. 

Wm. Acton, of Danville, Ill., for defendant. 


LINDLEY, J.—Plaintiff, as receiver of the Drovers’ National Bank, 
seeks to recover against the defendant upon an assessment made by the 
Comptroller of the Currency against the stockholders of the said bank. 
Defendant demurs to the plaintiff’s declaration and the additional count 
thereof; the only question presented arising with reference to the second 
and additional counts. It is averred in those counts that the defendant 
was, within sixty days prior to the appointment of the receiver, a stock- 
holder in the bank; that within such period, and before the appoint- 
ment of the receiver, he sold and transferred his stock to one Newton; 
and that Newton, although notified of the assessment, has failed to pay 
the same. The only question, therefore, is whether or not the plaintiff 
must aver any additional acts upon his part as receiver against the 
transferee before recovering from the transferror. 

The statute in question (Comp. St. § 9689), after fixing the liability 
of stockholders of national banking associations, provides that ‘‘the 
stockholders in any national banking association who shall have trans- 
ferred their shares or registered the transfer thereof within sixty days 
next before the date of the failure of such association to meet its obliga- 
tions, or with knowledge of such impending failure, shall be liable to 
the same extent as if they had made no such transfer, to the extent that 
the subsequent transferee fails to meet such liability.’’ It is contended 
by the defendant that this provision reduces the liability of the original 
stockholder to one of secondary character, preliminary to the enforce- 
ment of which it must be shown, either that the transferee is insolvent, or 
that all legal remedies have been fully pursued against him without 
success. 

In the opinion of the court the defendant’s position is not well taken. 
The act of Congress attaches to the ownership of stock in national banks 
certain conditions which the subscriber by accepting the stock accepts. 
The acts of the parties which create the obligation imposed upon stock- 
holders in an impliedly contractual form are then and thereby com- 
pleted. Aldrich v. McClaine, 106 F. 791, 45 C. C. A. 631. While this 
liability arises out of the statute, it rests upon the stockholder’s receipt 
and acceptance of his stock, and is, therefore, in a qualified and limited 
sense contractual in its nature. Under the provision of the act of Con- 
gress reserving the original liability against the transferror, it is as if 
the transferror had said to the Government: ‘‘I am liable to and re- 
sponsible for an assessment upon this stock. I am transferring the 
stock to another person, who is assuming my liability; but my liability 
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continues for sixty days, and I agree that if, within such period, that 
liability comes into active existence, I shall see that it is satisfied.’’ This 
situation is not far from that of an owner of real estate, who owns land 
subject to a mortgage indebtedness upon which he is personally liable, 
and who sells the real estate to another, who agrees and assumes to satisfy 
the incumbrance. The primary character of the original debtor’s obliga- 
tion in its relation to the creditor is not altered in either instance, and 
the liability remains in its essence a primary obligation, to enforce 
which does not require that any preliminary legal action be taken against 
the transferee. 

Furthermore, if we consider the transferror’s liability from another 
point of view, as one of a secondary character, as one of guaranty, the 
situation is not changed; because the Government has not said to him 
that he shall be anything other than an absolute guarantor, one who is 
liable upon default of his principal without the necessity of any pre- 
liminary action against the latter. If this is the true situation, then it 
is as if the transferror said at the time of the transfer: ‘‘With the 
Government’s consent, I am transferring my stock and my transferee is 
assuming all burdens of the same; but in good faith to the Government 
I guarantee that, if he does not satisfy any liability attaching within 
sixty days from this date, I shall do so.’’ Such is the undertaking of an 
absolute guarantor. 28 C. J. 895. In case of such guaranty, the guar- 
antor immediately upon the failure of the principal debtor to perform 
his contract, is bound without preceding legal proceedings being taken 
against the principal debtor. 28 C. J. 972; Miller v. Northern Brewery 
Co. (D. C.) 242 F. 164; Illinois Surety Co. v. Monro, 289 Ill. 570, 124 
N. E. 528. Guaranties of the payment of obligations of others are ab- 
solute undertakings, imposing liability upon the default of the principal 
debtor, regardless of whether any legal proceedings are taken to enforce 
the liability of the principal debtor. Johnson v. Norton Co., 159 F. 
361, 86 C. C. A. 361; Miller v. Brewery (D. C.) 242 F. 164. 

The court is unable to find anything in the act of Congress now un- 
der consideration which implies that the government intended to make 
the liability of the transferror conditional upon a prior attempt to 
collect from the transferee. The statute is intended to protect the 
creditors of national banks, including the depositors. It should be 
interpreted with that purpose of Congress in mind, and the court should 
not read into it anything which makes the remedy provided more diffi- 
cult of realization, more expensive to the beneficiaries of the statute, or 
more productive of delay in the realization of the remedy, unless the 
language of the statute plainly indicates such intention. 

The demurrer will be overruled, and the defendant given one week 
within which to plead. 





Questions Based on Banking Decisions Published in 
the July Issue of This Magazine 


The questions given below are based on the decisions and 
articles published in the July issue of The Banking Law 
Journal. After each question is given the page of the July 
issue where the answer to the question may be found. 


1. What is the effect of certification of a check where the holder 
has it certified? (See July issue, page 505, for answer.) 


2. The drawer of a check has it certified prior to the delivery of 
it to the payee. Does the drawer remain liable on the check after the 
certification? (See July issue, page 506, for answer.) 


3. A bank, acting upon the mistaken belief that the drawer of a 
check has on deposit sufficient funds to pay it, certifies the check. May 
the bank cancel the certification? (See July issue, page 507, for answer.) 


4. A bank by mistake certifies a check after payment has been 
stopped. Can it correct the error? (See July issue, page 509, for 
answer. ) 


5. <A post-dated check is certified by the drawee bank prior to the 
maturity of the check. A person takes the check by indorsement before 
the date of the check arrives. Can he recover on the check from the 
drawee bank? (See July issue, page 510, for answer.) 


6. A bank knowingly certifies a check drawn against insufficient 
funds. Can a bona fide holder of the check recover the amount thereof 
from the bank? (See July issue, page 510, for answer.) 


7. The payee of a check, knowing that the drawer has no funds. 
on deposit with the drawee bank, has the check certified. Can he re- 
cover from the bank on the certification? (See July issue, page 511, 
for answer.) 


8. Who must bear the loss where signed blank checks are stolen, 
completed and negotiated? (See July issue, page 512, for answer.) 


9. A signs a check in blank. It is stolen and the thief writes in 
the amount and the name of a fictitious person as payee. The thief 
also has the check certified, indorses the name of the payee on it and 
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negotiates it to B for value. B collects it from the drawee bank. Can 
A recover the amount of the check from B? (See July issue, page 513, 
for answer.) 


10. A person signs a number of blank checks and delivers them 
to his agent. One of the checks falls into the hands of a stranger, who 
writes in the name of the agent as payee, and fills in the date and the 
amount. The check is presented to the drawee bank by a person un- 
known to the bank, who indorses it in the name of the payee. The 
bank, without requiring the person presenting the check to identify 
himself, pays the check. Is the bank liable to the drawer? (See July 
issue, page 513, for answer.) 


11. The president of a company leaves a number of signed blank 
checks in the custody of the manager. The latter leaves the check book 
upon the desk at times when he is absent from the office. During the 
manager’s absence a person enters the office and steals three of the 
checks. He completes them and cashes them. Can the company re- 
cover from the drawee bank the amount paid on the checks? (See 
July issue, page 513, for answer.) 


12. Three employees of a corporation who are charged with the 
duty of making up the pay roll, by placing fictitious names on the pay 
roll, obtain checks payable to the order of fictitious persons. They in- 
dorse the checks, cash some of them at the drawee bank, and some at 
other banks, which collect them from the drawee. Is the drawee liable 
to the corporation for the amount of the checks? (See July issue, page 
517, for answer.) 


13. Under the circumstances outlined in the last question are the 
collecting banks liable to the drawee for the amounts of the checks 
collected by them? (See July issue, page 517, for answer.) 


14. A depositor of a certain bank authorizes his agent to sign 
checks drawn against his account and to indorse checks for deposit. 
The agent draws against the account checks payable to various payees, 
indorses them without authority from the payees, and deposits them in 
his personal account in another bank. Subsequently the drawee bank 
pays the checks. Is it liable to its depositor? (See July issue, page 495, 
for answer.) 


15. Does an offer by an indorser of a note after maturity thereof 
to execute a renewal constitute a waiver of notice of dishonor? (See 
July issue, page 550, for answer.) 


16. A note secured by a mortgage on a piece of land provides that 
the makers and indorsers agree to any extensions of time. Does this 
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provision include an extension granted to a subsequent purchaser of the 
land who assumes payment of the note? (See July issue, page 548, 
for answer.) 


17. An accommodation indorser of a note pays the note. Is he 
entitled to contribution from a co-indorser? (See July issue, page 503, 
for answer.) 


18. In an action on a note held by an insolvent trust company is 
the maker entitled to set off the amount of a deposit in his name as 
trustee? (See July issue, page 522, for answer.) 


19. In an action on a note held by an insolvent trust company the 
maker attempts to set off against his indebtedness thereon a balance due 
on a partnership account. The partnership claim has been assigned to 
the maker, who is a member of the partnership. Is he entitled to the 
set-off? (See July issue, page 552, for answer.) 


20. A person holding stock of a bank as collateral security ap- 
pears on the books of the bank as the owner of the stock. Is he liable 
as a stockholder under a statute making stockholders personally liable 
for the debts of the bank? (See July issue, page 561, for answer.) 


21. Is property kept in a safe deposit box subject to attachment 
by a creditor of the owner? (See July issue, page 557, for answer.) 


22. A bank, with knowledge of the insolvency of a depositor, but 
before the filing of a petition in bankruptcy, sets off his indebtedness 
against his deposit. Has the bank the right to do this? (See July issue, 
page 569, for answer.) 


23. In Georgia may a state bank, at the request of and as agent of 
a customer, lend money deposited to his credit? (See July issue, page 
521, for answer.) 
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BANK AND INVESTMENT ITEMS 


THE LAW OF FORGED AND AL- 
TERED CHECKS—tThe Banking Law 
Journal has published a volume entitled 
“The Law of Forged and Altered Checks,” 
“by John Edson Brady, editor of that pub- 
lication. 

The object of this volume is twofold. In 
the first place it undertakes to tell where 
the liability rests in cases where a forged 
or altered check has been put into cireu- 
lation. In the second place it is hoped 
that the information which it contains as 
to the methods by which banks and their 
depositors have been defrauded through 
the means of spurious checks may, in a 
measure, tend to prevent the continuance 
of such losses. 

There is no attempt herein to express 
the opinions and impressions of the author. 
There is placed before the reader merely 
a report of the decisions of the courts in 
which a question as to liability in connec- 
tion with a forged or altered check has 
been presented and decided. With refer- 
ence to these decisions there are given a 
statement of the facts, the question for 
determination, the decision of the court 


and the reasons why the question was so 
decided. There are more than five hundred 


of these decisions. 

An examination of the decisions demon- 
strates that, except in cases of unusual 
negligence on the part of the depositor, 
the bank is responsible where it pays a 
check bearing a forged drawer’s signature, 
a check bearing a forged indorsement or 
a check which has been wrongfully altered 
in a material respect. 

They further demonstrate that the 
drawee bank has recourse against the 
party, innocent or otherwise, to whom the 
payment was made, in the case of an 
altered check or a check bearing a forged 
indorsement; but that, as a general rule, 
it has no such recourse when it pays a 
check bearing a forgery of the drawer’s 
signature. A bank is bound to know its 
depositor’s signature. 

There is much misunderstanding on the 
part of many as to the obligation on the 
part of a bank depositor to protect his 
checks by the various devices intended for 
that purpose. It cannot be denied that, 
from the standpoint of mutual protection, 
a depositor, owes it to himself, as well 
as to his bank, to use all care, consistent 
with good business practice, in the prepa- 
ration of his checks. But, the decisions, 
referred to in the book, hold that there 
rests upon him no legal obligation to make 
use of any particular device in this re- 


spect. If he draws his check in a business- 
like manner, and in the form in which 
checks have been ordinarily drawn, he is 
doing all that the law requires of him. 

Apart from the question as to where, 
as between bank and depositor, the respon- 
sibility rests in connection with the pay- 
ment of a forged or altered check, it 
should be the object of every bank de- 
positor to prevent fraudulent check opera- 
tions so far as is within their power. 

The losses which banks and their de- 
positors sustain annually as a result of 
fraudulent check operations are undoubt- 
edy large. Just what the total amount is 
seems to be largely a matter of conjecture. 
Apparently no authentic figures can be 
given. Articles have appeared in various 
financial publications in which the writers 
have undertaken to state what these losses 
amount to, but there is a wide divergence 
in their estimates. 

A knowledge on the part of banks and 
their depositors of the methods used by 
fraudulent check operators and the circum- 
stances which lead to losses through fraud- 
ulent checks should be an aid in prevent- 
ing those losses. These methods and cir- 
cumstances are disclosed in the cases which 
are referred to at length in the book. 

Quoting from the preface: “In many 
instances, it will be found that the meth- 
ods used were exceedingly artless and of 
a kind that could be frustrated by more 
business-like practices in dealing with 
checks. 

“Many banks, for instance, continue to 
permit their depositors to bring in their 
pass-books for balancing at their conven- 
ience. The adoption of the more up-to- 
date practice of sending to each depositor 
at the end of each month a statement of 
his account, together with the canceled 
checks which have been paid during the 
month, would tend to reduce losses through 
forged and altered checks. This practice 
places the depositor upon notice. Where 
he gives to the statement the attention 
which the law requires it should prevent 
the continuation of a series of forgeries 
beyond the period of a single month. 
Where he does not give it this attention, 
it shifts to the depositor, in many in- 
stances, the responsibility for a loss which 
otherwise would rest upon the bank. 

“The point is illustrated in a decision 
of the Supreme Court of Alabama. A 
bank depositor left his pass-book at the 
bank to be balanced. He neglected to call 
for the book and his canceled checks, and 
about three months later he was notified 
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that his account was overdrawn. It ap- 
peared that, about five months before the 
book was left at the bank, an acquaintance 
of the depositor’s son began to forge 
checks against the account. He kept this 
up until the entire amount on deposit, 
over $9,000, was withdrawn. On the facts 
as stated the bank was liable. A depositor, 
having left his pass-book with the bank 
to be balanced, is under no legal obligation 
to eall for it. If the bank wishes to put 
the depositor upon notice it must deliver 
to him the book and paid checks. See page 
456.” 

The book is divided into six parts or 
chapters, as follows: 

Part I, Checks Bearing Forged Signa- 
tures. 

Part II, Checks Bearing Forged Signa- 
tures. . 

Part III, Checks Delivered to Fictitious 
Payees, Fraudulent Agents and Impersona- 
tors. 

Part IV, Altered Checks. 

Part V, Certification in Connection with 
Forged and Altered Checks. 

Part VI, Depositor’s Duty to Examine 
the Bank’s Statement of His Account and 
Report Irregularities. 

The book contains 528 pages, including 
a table of cases and an index and is bound 


in library buckram. The price per copy 
is $7.50. Thomas F. Bowes, 71 Murray 
Street, New York City, is the sole distributor. 


LOS ANGELES BANKS SCHOOL 
SAVINGS ASSOCIATION ELECTS 
OFFICERS—A meeting of the executive 
officers of the Los Angeles Banks School 
Savings Association was held July 15 for 
the purpose of electing officers for the en- 
suing year. 

A. H. Thomas, junior vice-president of 
the Pacific-Southwest Trust & Savings 
Bank, was elected president. 

The other offices of vice-president, sec- 
retary and treasurer were filled by the 
following members respectively: Vice-presi- 
dent, J. W. Lewis, assistant cashier of the 
Union Bank & Trust Co.; secretary, H. B. 
Kelly, cashier of the Hellman Commercial 
Trust & Savings Bank; treasurer, R. D. 
Davis, vice-president and cashier of the 
Citizens Trust & Savings Bank. 

President Thomas has been actively in- 
terested in the formulation and workings 
of the School Savings Department in the 
Los Angeles city schools and much of. the 
success to date of the thrift project in 
the city school is due to Mr. Thomas’ in- 
terest in serving the public in an educa- 
tional way. 





i ee E obligations of this institution are selected 
as appropriate and sound mediums for short 
term investment by a large banking clientele. 
They may be obtained in convenient denomina- 
tions and suitable maturities. 


Full information may be secured through usual 
banking channels, or by addressing Financial 
Sales Department, at any of our offices. 


GENERAL MOTORS 
ACCEPTANCE CORPORATION 


Executive Offices: 
224 West 57th Street, New York City 
Branch Offices: 


Kansas City 
Los Angeles 
Memphis 
Minneapolis 
New York 
Omaha 


Cleveland 
Dallas 
Dayton 


Atlanta 
Boston 
Buffalo 
Charlotte 
Chicago Denver 
Cincinnati Detroit 
London, England 


Philadelphia 
Pittsburgh 
Portland, Ore. 
St. Louis 

San Francisco 
Washington 
Toronto, Canada 


TR 
iH 


Mr. Thomas addressed the American 
Institute of Banking in Baltimore on the 


to date shows 161 elementary schools and 
13 junior high schools have added “Thrift” 


subject, “School Savings in Los Angeles,” 
and as a result, the school savings super- 
visor’s office received upwards of two hun- 
dred inquiries from all parts of the 
country desiring more information on the 
Los Angeles’ plan of school savings. He 
has also addressed the Savings Bank Di- 
vision of the American Bankers Associa- 
tion on the same subject, resulting in 
much favorable comment on the Los 
Angeles’ schools from communities in- 
terested in serving their schools in a like 
manner. 

The Los Angeles’ school savings record 





to their curriculum, as advocated by the 
Los Angeles banks. Up to July Ist, 1925, 
65,478 school savings bank accounts have 
been opened with $686,000 on deposit to 
the credit of the school pupils. 

The junior high school division has an 
enviable record, dating from the time of 
induction on February Ist of this year, 
the most notable being Sentous Junior 
High School with a one hundred per cent. 
record, closely followed by Virgil Junior 
High School, which is eighty-three per 
eent. in school savings bank accounts. 

W. BR. Morehouse, the outgoing president, 
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and vice-president of the Security Trust 
& Savings Bank, was given a vote of 
thanks for his valuable work in assisting 
in the formulation of the policies of the 
School Savings Department, together with 
his very able counsel and untiring efforts 
during the past three years in the success- 
ful working out of the thrift project in 
our schools. 

Mrs. Susan M. Dorsey, superintendent, 
together with her staff, has co-operated in 
assisting the thrift work in the schools in 
a manner that has been most pleasing to 
parents, as this phase of education has 
been greatly neglected among juveniles in 
the past. The farsightedness of the Los 
Angeles bankers in establishing a School 
Savings Department devoting its entire 
services to the valuable work of teaching 
thrift to school pupils has brought forth 
expressions of appreciation from the Board 
of Education and the _ superintendent’s 
office. 


DISTRIBUTION OF OWNERSHIP OF 
BANKS—tThe number of stockholders of 
the large city banks is growing steadily, in 
spite of the high prices of the stock. 
National City Bank, New York, now has 
over 8000 stockholders,-the National Bank 
of Commerce in New York has 6400, and 
the Chase National Bank, New York: has 
4100. 


THE MELLON NATIONAL BANK, of 
Philadelphia, announce the appointment of 
L. N. Murray as an assistant cashier. Mr. 
Murray was formerly connected with the 
National Commercial Bank and Trust Com- 
pany of Albany, N. Y. 


BURNETT WALKER, vice-president of 
the Guaranty Co. of New York, has just 
returned from an extended trip including 
Japan, where he spent several weeks, first 
investigating and then negotiating with 
certain Japanese electric power companies 
in respect to financing in the American 
market. 

“One of the most impressive things in 
Japan,’ said Mr. Walker yesterday, “is 
the manner in which the business men of 
that country and those connected with the 
financial end of the government are leav- 
ing no stones unturned to make conditions 
favorable for investment, especially by the 
American and British, in the soundest of 
Japanese industries, such as the hydro- 
electrie and electric distributing compa- 
nies.” 

With the aid of Japanese experts, Mr, 
Walker and his party made a study of 
the laws and general business and govern- 
mental conditions as they affected the elec- 
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trical industry of Japan. He said there 
were some changes in the laws which the 
Japanese public utility men are expecting 
to be made, but these changes are largely 
to conform more closely to American busi- 
ness men, their laws, and all other ele- 
ments of the situation make a basis which 
is exceedingly favorable to the interests of 
our investors who hold Japanese electric 
securities. 

“The visitor to Japan is struck immedi- 
ately by the extensive use of electricity,” 
continued Mr. Walker. “There is today 
probably a larger proportion of houses 
lighted by electricity in Japan than in 
any other country in the world, not even 
excepting the United States, and prac- 
tically all large manufacturing establish’: 
ments use electrically driven machinery. 

“In 1920 Japan was surpassed in total 
electric output by only the United States 
and Germany, and since 1920 the develop- 
ment of the industry in Japan has been 
very rapid. The total capital invested in 
1923 in the Japanese electric enterprises, 
including privately owned electric railways 
which frequently do a substantial power 
and light business, was very substantially 
in excess of a billion dollars. 

“That electricity is so generally used in 
Japan is the result in part of economic 
eircumstances, most of the country being 
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richer in water power than in coal or 
other fuel; but another and strong reason 
for this development is that the Japanese 
people are adapting Western methods of 
their situation at an astounding rate. 

“The electric power and light business 
as a public utility is almost as old in 
Japan as in any other country, having had 
its inception in 1887. 

“In Japan, as is becoming more and 
more true in the United States, the electric 
business of the country is now to a large 
extent under the control of a few large 
well managed companies. Three of these 
companies are already known in this mar- 
ket and a fourth is expected to do financ- 
ing here in the near future. These com- 
panies not only rank high in the best in- 
formed quarters of London and New York, 
but also in Tokyo, where the financial and 
business community consider each one as 
eminently sound and representative of their 
best form of enterprise. The greater part 
of the development of the electric industry 
in Japan has been financed by the Japan- 
ese themselves, mainly through issues of 
common stock. 


“It is quite interesting in Japan to find | 


how many of the managerial staff and 
engineers have had training in American 
universities and in our big electrical com- 
panies. A large part of their machinery 
also has been purchased in this country. 
The appearance of their plants therefore 
is what one finds in our large well man- 
aged units in the United States.” 


THE AMERICAN EXCHANGE-PACI- 
FIC NATIONAL BANK, of New York, 
in its “Monthly Letter,” dated August 1, 
writes of the general situation as follows: 

“Owing to continued activity in the 


building, automobile and in some other 
fields, the general business situation was 
slightly better than fair throughout the 
month of July. A few sections and some 
trades reported some falling off in the rate 
of activity, in comparison with June, but 
trade continued to run generally above the 
same month of last year and production 
was also higher in a number of industries. 

“The firmer tendency noted in prices 
during June was maintained and some 
further actual advances were made. A 
spectacular movement in rubber, in which 
the advance in progress at the end of 
June was continued, featured the price 
changes. After reaching a level above 
$1.20 a pound, rubber lost some ground, 
but continued to maintain a position above 
the dollar line. This exceptional movement, 
as was the case with other special move- 
ments, was due to conditions peculiar to 
the rubber market and did not spread to 
other commodities. 


“The agricultural markets were influenced 
by varying crop conditions, the fluctua- 
tions in wheat and some other grains being 
fairly wide. Cotton was affected by an 
official condition report indicating a de- 
crease of about 750,000 bales in the yield 
for the year, in comparison with previously 
published reports. Copper, lead, zine, lard 
and hides were among the other commodi- 
ties which advanced in price during the 
month. Lard sold at its highest price of 
the year, but with the exception of rubber, 
none of the other commodities rose to the 
highs established earlier in the year. 

“In keeping with the activity in the au- 
tomobile and building industries, the iron, 
steel and related industries were reported 
as running on a satisfactory scale of pro- 
duction, with prospects for an active fall 
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growing steadily better. Purchases of 
structural steel, automobile steel and oil 
country steel largely offset a moderate 
falling off in sales to railroads. More ac- 
tive buying on the part of the railroads 
is anticipated, although the increased effi- 
ciency of the roads by their full employ- 
ment of existing equipment may result in 
some disappointment to those who measure 
their expectations by past performances. 

“The strongest factor in the general 
business situation is represented by the ap- 
proximate equilibrium that has been es- 
tablished in many trades between the rates 
of production and consumption. Producers 
are no longer turning out goods for ware- 
housing, and, as a result, stocks have been 
kept at a minimum. This situation makes 
for firmer tones in the markets and ac- 
counts to a large extent for the advancing 
tendency in the general price situation. 
On the other hand, buyers have not at- 
tempted to depart from their practice of 
buying according to need, and for that 
reason, while a strictly buyer’s market 
cannot continue, there is no reason to 
anticipate any excessive or unwarranted 
advance in prices. 

“The demand for automobiles, automo- 
bile supplies and accessories, has been 
among the most remarkable features of 
the year.” 
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